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Item 1.01 Entry into a Material Definitive Agreement
 
On October 20, 2020, AMC Entertainment Holdings, Inc. (the “Company”) entered into an equity distribution agreement (the “Equity Distribution Agreement”) with Citigroup
Global Markets Inc. and Goldman Sachs & Co. LLC, as sales agents (each, a “Sales Agent” and collectively, the “Sales Agents”), to sell up to 15,000,000 shares of Class A
common stock, par value $0.01 per share, of the Company (the “Common Stock”), from time to time, through an “at-the-market” offering program (the “Offering”).
 
Subject to the terms and conditions of the Equity Distribution Agreement, the Sales Agents will use reasonable efforts consistent with their normal trading and sales practices,
applicable law and regulations, and the rules of the New York Stock Exchange to sell the Common Stock from time to time based upon the Company’s instructions for the
sales, including any price, time or size limits specified by the Company.
 
Each Sales Agent will receive a commission up to 2.5% of the gross sales price of the Common Stock sold through it as the Company’s Sales Agent under the Equity
Distribution Agreement, and the Company has agreed to reimburse the Sales Agents for certain specified expenses. The Company has also agreed to provide the Sales Agents
with customary indemnification and contribution rights. The Company is not obligated to sell any Common Stock under the Equity Distribution Agreement and may at any
time suspend solicitation and offers under the Equity Distribution Agreement. The Equity Distribution Agreement may be terminated by the Company at any time by giving
written notice to the Sales Agents for any reason or by each Sales Agent at any time, with respect to such Sales Agent only, by giving written notice to the Company for any
reason.
 
The Company intends to use the net proceeds, if any, from the sale of the Common Stock pursuant to the Equity Distribution Agreement for general corporate purposes, which
may include the repayment, refinancing, redemption or repurchase of existing indebtedness or working capital, capital expenditures and other investments.
 
The Common Stock will be offered and sold pursuant to the Company’s shelf registration statement on Form S-3 (File No. 333-248558) filed on September 2, 2020 with the
Securities and Exchange Commission (the “SEC”). The Company filed a prospectus supplement, dated October 20, 2020, to the prospectus, dated September 2, 2020, with the
SEC in connection with the offer and sale of the Common Stock.
 
The foregoing description of the Equity Distribution Agreement is qualified in its entirety by reference to the Equity Distribution Agreement, a copy of which is filed as
Exhibit 1.1 to this Current Report on Form 8-K and is incorporated herein by reference.
 
Item 2.02 Results of Operations and Financial Condition.
 
The financial information as of and for the period ended September 30, 2020 set forth in Item 8.01 under the heading “Certain Preliminary Financial Results for the Three and
Nine Months Ended September 30, 2020” is incorporated herein by reference.
 
Item 8.01 Other Events.
 
The Company has provided the following update:
 
Reference to Prior Updates
 
In providing this update, reference is made to the Company’s prior updates contained in (a) its Current Report on Form 8-K, dated September 24, 2020, and (b) its Current
Report on Form 8-K, dated October 13, 2020 (together, the “Prior Updates”). This update should be read together with the Prior Updates, both of which are incorporated by
reference herein.
 

 



 

 
Ongoing Developments
 
The Company has provided the following operating update:
 

· As of October 16, 2020, the Company had resumed operations at 519 of its 598 U.S. theatres, with limited seating capacities of between 20% and 40%,
representing approximately 87% of the U.S. theatres and 80% of 2019 U.S. same-theatre revenue.

 
· Since the resumption of operations in its U.S. markets, the Company has served more than 2.6 million guests as of October 16, 2020, representing a same-

theatre attendance decline of approximately 85% compared to the same period a year ago.
 

· The remaining 13% of the U.S. theatres left to reopen are primarily located in California, Maryland, and New York, and include some of the Company’s most
productive theatres, representing approximately 20% of 2019 U.S. revenue. Twelve theatres in New York State are scheduled to open on October 23, 2020.
The Company has an active dialogue with local and state government officials, however there is limited visibility around the timing for resumption of the
remaining theatre operations.

 
· As of October 16, 2020, the Company had resumed operations at 309 leased and partnership international theatres. This represents approximately 86% of the

Company’s international theatres and approximately 91% of 2019 international same-theatre revenue. Seating capacity at the reopened international theatres
remains limited to between 25% and 50% of capacity to ensure social distancing for guests. Since the resumption of operations in its International markets on
June 3, 2020, the Company’s theatres have served more than 5.7 million guests as of October 16, representing a same-theatre attendance decline of
approximately 74% compared to the same period a year ago.

 
We expect our industry and/or business to be affected by recent developments, including:
 

· As previously disclosed, major movie releases that were previously scheduled to be released in the fourth quarter have either been rescheduled for 2021 or
slated for direct to streaming in lieu of a theatrical release, leaving a reduced slate of movie releases for the remainder of the year, and release dates may
continue to move.

 
· Certain competitors have decided to temporarily reclose their theatres in light of the ongoing pandemic and the reduced slate of movie releases, which may

further exacerbate the trend described above.
 

· In response to the current low attendance levels, the Company has made adjustments to theatre operating hours to align screen availability and associated
theatre operating costs with attendance levels for each theatre.

 
· The Governor of New York has announced that movie theaters outside of New York City can reopen under state guidance starting October 23, 2020, subject

to a limit of 25% of capacity and no more than 50 people per screen, per showing. Theaters can only open outside of New York City in counties that have
COVID-19 positivity rates of less than 2 percent on a 14-day average and do not have any cluster zones.

 
· The Company has introduced AMC Private Screening, which allows movie goers to reserve a separate AMC Safe & Clean™ auditorium for a private

screening for up to 20 people, starting at $99 plus tax.
 
Certain Preliminary Financial Results for the Three and Nine Months Ended September 30, 2020
 
The Company has released certain limited preliminary results for the three and nine months ended September 30, 2020. The preliminary results are unaudited, subject to
completion of the Company’s quarterly financial reporting process, based on information known by management as of the date of this document and do not represent a
comprehensive statement of our financial results for the three and nine months ended September 30, 2020.
 

· The Company expects total revenues for the three months ended September 30, 2020 to be approximately $119.5 million compared to $1,316.8 million for the
three months ended September 30, 2019, and total revenues for the nine months ended September 30, 2020 to be approximately $1,079.8 million compared to
$4,023.3 million for the nine months ended September 30, 2019.

 
· In connection with the preparation of the quarterly results, the Company anticipates that, in light of current and anticipated results, it will record non-cash

charges relating to the impairment of long-lived assets, indefinite-lived intangible assets and goodwill in amounts that are likely to be material, although it is
unable to predict at this time what these amounts will be.

 
· As a result of its previously announced private offers to exchange its existing subordinated notes for newly issued 10%/12% Cash/PIK Toggle Second Lien

Subordinated Secured Notes due 2026, the Company realized significant cancellation of debt income and expects a corresponding reduction of tax attributes
which are primarily net operating losses.   As a result of reducing its tax attributes, the Company expects to record a material non-cash deferred tax charge
during the three months ended September 30, 2020, although it is unable to predict at this time what the amount of this charge will be.

 

 



 

 
· Excluding the impairment of long-lived assets, indefinite-lived intangible assets and goodwill, the Company expects operating costs and expenses for the

three months ended September 30, 2020 to be in a range of approximately $584.4 million to $604.4 million compared to $1,296.0 million for the three months
ended September 30, 2019, and operating costs and expenses for the nine months ended September 30, 2020 to be in a range of approximately $2,150.6
million to $2,170.6 million, compared to $3,930.7 million for the nine months ended September 30, 2019. These amounts include depreciation and
amortization for the three months ended September 30, 2020 expected to be approximately $123.5 million compared to $112.1 million for the three months
ended September 30, 2019, and depreciation and amortization for the nine months ended September 30, 2020 expected to be approximately $365.7 million
compared to $337.1 million for the nine months ended September 30, 2019.

 
· The Company expects interest expense for the three months ended September 30, 2020 to be approximately $94.3 million compared to $85.1 million for the

three months ended September 30, 2019, and interest expense for the nine months ended September 30, 2020 to be approximately $268.3 million compared to
$255.1 million for the nine months ended September 30, 2019.

 
Liquidity Update and Going Concern Risk
 
The Company estimates that its cash and cash equivalents at September 30, 2020 was $417.9 million. As previously disclosed, in the absence of significant increases in
attendance from current levels or the availability of significant additional sources of liquidity, at the existing cash burn rate, the Company anticipates that existing cash
resources would be largely depleted by the end of 2020 or early 2021. Thereafter, to meet its obligations as they become due, the Company will require additional sources of
liquidity and/or increases in attendance levels. The required amounts of additional liquidity will be material. Due to these factors, as previously disclosed, substantial doubt
exists about the Company’s ability to continue as a going concern for a reasonable period of time.
 
The Company is actively continuing to explore potential sources of additional liquidity, including:
 

· additional debt and equity financing; the Company has raised approximately $54.7 million through the sale of 15.0 million shares of its Common Stock
through its previously announced at-the-market offering program (including approximately $51.9 million raised subsequent to September 30, 2020) and
expects to raise additional capital through the Offering announced today;

 
· further renegotiations with landlords regarding its lease payments;

 
· potential asset sales;

 
· joint-venture or other arrangements with existing business partners; and

 
· minority investments in our capital stock.

 
The Company is unable to determine at this time whether these potential sources of liquidity will be available to it or if available, individually or taken together, will be
sufficient to address its liquidity needs. There is a significant risk that these potential sources of liquidity will not be realized or that they will be insufficient to generate the
material amounts of additional liquidity that would be required until the Company is able to achieve more normalized levels of operating revenues. In the event the Company
determines that these sources of liquidity will not be available to it or will not allow it to meet its obligations as they become due, it would likely seek an in-court or out-of-
court restructuring of its liabilities, and in the event of a future liquidation or bankruptcy proceeding, holders of the Company’s Common Stock would likely suffer a total loss
of their investment.
 
The Company’s cash burn is impacted by, among other things, the timing of resumption of theatre operations, including with respect to some of our most productive theatres
which remain closed, the timing of movie releases and the slate of future releases, theatre attendance levels, landlord negotiations and minimum lease payments, costs
associated with the AMC Safe and Clean initiative, and food and beverage receipts.
 

 



 

 
It is very difficult to estimate our liquidity requirements and future cash burn rates, and depending on the assumptions used regarding the timing and ability to achieve more
normalized levels of operating revenue, the estimates of amounts of required liquidity vary significantly. There can be no assurance that the assumptions used to estimate our
liquidity requirements and future cash burn will be correct, or that we will be able to achieve more normalized levels of attendance described above, which are materially higher
than our current attendance levels, and our ability to be predictive is uncertain due to the unknown magnitude and duration of the COVID-19 pandemic. See “Risks Related to
Our Business – We will require significant amounts of additional liquidity and there is substantial doubt about our ability to continue as a going concern for a reasonable period
of time; holders of our Common Stock could suffer a total loss of their investment,” “– The COVID-19 pandemic has disrupted our business and will continue to adversely
affect our business, theatres, results of operations and liquidity” and “– Our substantial level of indebtedness and our current liquidity constraints could adversely affect our
financial condition and our ability to service our indebtedness, which could negatively impact your ability to recover your investment in the common stock,” as well as the
additional risks contained in and referred to in Risk Factors (as defined below). The foregoing statements regarding liquidity are forward-looking statements that should also be
read together with the Cautionary Statement Regarding Forward-Looking Statements contained in the Company’s Prospectus Supplement, dated October 20, 2020 and filed
pursuant to Rule 424(b)(5), which cautionary language is incorporated by reference herein.
 
In connection with the Offering, the Company is filing the updated risk factors attached hereto as Exhibit 99.1 (together with the other risk factors referred to therein, the “Risk
Factors”), which is incorporated herein by reference.
 
Information Regarding Preliminary Results
 
The preliminary estimated financial information contained herein reflects management’s estimates based solely upon information available to it as of the date of this document
and is not a comprehensive statement of our financial results for the three and nine months ended September 30, 2020. The preliminary estimated financial results described
above constitute forward-looking statements. The preliminary estimated financial information presented above is subject to change, and our actual financial results may differ
from such preliminary estimates and such differences could be material. Accordingly, you should not place undue reliance upon these preliminary estimates.
 
Item 9.01 Financial Statements and Exhibits
 

(d) Exhibits.
 

Exhibit 
No.  Description

1.1  Equity Distribution Agreement, dated as of October 20, 2020, by and between AMC Entertainment Holdings, Inc. and Citigroup Global Markets Inc. and
Goldman Sachs & Co. LLC.

   
5.1  Opinion of Weil, Gotshal & Manges LLP.
   
23.1  Consent of Weil, Gotshal & Manges LLP (Included in Exhibit 5.1).
   
99.1  AMC Entertainment Holdings, Inc. Risk Factors.
   
104  Cover Page Interactive Data File. The cover page XBRL tags are embedded within the inline XBRL document (contained in Exhibit 101).
 

 

https://s3.amazonaws.com/equisolve-dev4/amctheatres/sec/0001104659-20-116241/for_pdf/tm2033309d2_ex1-1.htm
https://s3.amazonaws.com/equisolve-dev4/amctheatres/sec/0001104659-20-116241/for_pdf/tm2033309d2_ex1-1.htm
https://s3.amazonaws.com/equisolve-dev4/amctheatres/sec/0001104659-20-116241/for_pdf/tm2033309d2_ex5-1.htm
https://s3.amazonaws.com/equisolve-dev4/amctheatres/sec/0001104659-20-116241/for_pdf/tm2033309d2_ex5-1.htm
https://s3.amazonaws.com/equisolve-dev4/amctheatres/sec/0001104659-20-116241/for_pdf/tm2033309d2_ex5-1.htm
https://s3.amazonaws.com/equisolve-dev4/amctheatres/sec/0001104659-20-116241/for_pdf/tm2033309d2_ex5-1.htm
https://s3.amazonaws.com/equisolve-dev4/amctheatres/sec/0001104659-20-116241/for_pdf/tm2033309d2_ex99-1.htm
https://s3.amazonaws.com/equisolve-dev4/amctheatres/sec/0001104659-20-116241/for_pdf/tm2033309d2_ex99-1.htm


 

 
SIGNATURE

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned, hereunto duly
authorized.
 
 AMC ENTERTAINMENT HOLDINGS, INC.
  
Date: October 20, 2020 By: /s/ Sean D. Goodman
  Sean D. Goodman
  Executive Vice President and
  Chief Financial Officer

 

 

 



Exhibit 1.1
 

AMC ENTERTAINMENT HOLDINGS, INC.
 

15,000,000 Shares
Class A Common Stock

($0.01 par value)
 

Equity Distribution Agreement
 

October 20, 2020
 

Citigroup Global Markets Inc.
388 Greenwich Street
New York, New York, 10013
 
Goldman Sachs & Co. LLC
200 West Street
New York, New York 10282
 
Ladies and Gentlemen:
 

AMC Entertainment Holdings, Inc., a corporation organized under the laws of Delaware (the “Company”), confirms its agreement (this “Agreement”) with
Citigroup Global Markets Inc. and Goldman Sachs & Co. LLC (each a “Manager” and, collectively, the “Managers”) as follows:

 
1.                Description of Shares. The Company proposes to issue and sell through or to the Managers, as sales agent and/or principal, up to 15,000,000

shares (the “Shares”) of the Company’s Class A common stock, $0.01 par value (“Common Stock”), from time to time during the term of this Agreement and on the terms
set forth in Section 3 of this Agreement. For purposes of selling the Shares through the Managers, the Company hereby appoints the Managers as exclusive agents of the
Company for the purpose of soliciting purchases of the Shares from the Company pursuant to this Agreement and the Managers agree to use their reasonable efforts to solicit
purchases of the Shares on the terms and subject to the conditions stated herein. The Company agrees that whenever it determines to sell the Shares directly to a Manager as
principal, it will enter into a separate agreement with such Manager (each, a “Terms Agreement”) in substantially the form of Annex I hereto, relating to such sale in
accordance with Section 3 of this Agreement. Certain terms used herein are defined in Section 19 hereof.

 
2.             Representations and Warranties. The Company represents and warrants to, and agrees with, the Managers at the Execution Time and on each such

time the following representations and warranties are repeated or deemed to be made pursuant to this Agreement, as set forth below.
 

 



 

 
(a)               The Company meets the requirements for use of Form S-3 under the Securities Act and has prepared and filed with the Commission a registration

statement (File Number 333-248558) on Form S-3, including a related Base Prospectus, for registration under the Securities Act of the offering and sale of the Shares. Such
Registration Statement, including any amendments thereto filed prior to the Execution Time or prior to any such time this representation is repeated or deemed to be made, has
become effective. The Company has filed with the Commission the Prospectus Supplement relating to the Shares in accordance with Rule 424(b). As filed, the Prospectus
contains all information required by the Securities Act and the rules thereunder, and, except to the extent the Managers shall agree in writing to a modification, shall be in all
substantive respects in the form furnished to the Managers prior to the Execution Time or prior to any such time this representation is repeated or deemed to be made. The
Registration Statement, at the Execution Time, each such time this representation is repeated or deemed to be made, and at all times during which a prospectus is required by
the Securities Act to be delivered (whether physically or through compliance with Rule 172 or any similar rule) in connection with any offer or sale of Shares, meets the
requirements set forth in Rule 415(a)(1)(x). The initial Effective Date of the Registration Statement was not earlier than the date three years before the Execution Time. Any
reference herein to the Registration Statement, the Base Prospectus, the Prospectus Supplement, any Interim Prospectus Supplement or the Prospectus shall be deemed to refer
to and include the documents incorporated by reference therein pursuant to Item 12 of Form S-3 which were filed under the Exchange Act on or before the Effective Date of the
Registration Statement or the issue date of the Base Prospectus, the Prospectus Supplement, any Interim Prospectus Supplement or the Prospectus, as the case may be; and any
reference herein to the terms “amend,” “amendment” or “supplement” with respect to the Registration Statement, the Base Prospectus, the Prospectus Supplement, any Interim
Prospectus Supplement or the Prospectus shall be deemed to refer to and include the filing of any document under the Exchange Act after the Effective Date of the Registration
Statement or the issue date of the Base Prospectus, the Prospectus Supplement, any Interim Prospectus Supplement or the Prospectus, as the case may be, deemed to be
incorporated therein by reference.

 
(b)               To the extent that the Registration Statement is not available for the sales of the Shares as contemplated by this Agreement or the Company

otherwise is unable to make the representations set forth in Section 2(e) at any time when such representations are required, the Company shall file a new registration statement
with respect to any additional shares of Common Stock necessary to complete such sales of the Shares and shall cause such registration statement to become effective as
promptly as practicable. After the effectiveness of any such registration statement, all references to “Registration Statement” included in this Agreement shall be deemed to
include such new registration statement, including all documents incorporated by reference therein pursuant to Item 12 of Form S-3, and all references to “Base Prospectus”
included in this Agreement shall be deemed to include the final form of prospectus, including all documents incorporated therein by reference, included in any such registration
statement at the time such registration statement became effective.

 
(c)               On each Effective Date, at the Execution Time, at each Applicable Time, at each Settlement Date and at all times during which a prospectus is

required by the Securities Act to be delivered (whether physically or through compliance with Rule 172 or any similar rule) in connection with any offer or sale of Shares, the
Registration Statement complied and will comply in all material respects with the applicable requirements of the Securities Act and the Exchange Act and the respective rules
thereunder and did not and will not contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary in order to make
the statements therein not misleading; and on the date of any filing pursuant to Rule 424(b), at the Execution Time, at each Applicable Time, on each Settlement Date and at all
times during which a prospectus is required by the Securities Act to be delivered (whether physically or through compliance with Rule 172 or any similar rule) in connection
with any offer or sale of Shares, the Prospectus (together with any supplement thereto) complied and will comply in all material respects with the applicable requirements of the
Securities Act and the Exchange Act and the respective rules thereunder and did not and will not include any untrue statement of a material fact or omit to state a material fact
necessary in order to make the statements therein, in the light of the circumstances under which they were made, not misleading; provided, however, that the Company makes
no representations or warranties as to the information contained in or omitted from the Registration Statement or the Prospectus (or any supplement thereto) in reliance upon
and in conformity with information furnished in writing to the Company by the Managers specifically for inclusion in the Registration Statement or the Prospectus (or any
supplement thereto).

 

 



 

 
(d)               At the Execution Time, at each Applicable Time and at each Settlement Date, the Disclosure Package does not contain any untrue statement of a

material fact or omit to state any material fact necessary in order to make the statements therein, in the light of the circumstances under which they were made, not misleading.
The preceding sentence does not apply to statements in or omissions from the Disclosure Package based upon and in conformity with written information furnished to the
Company by the Managers specifically for use therein.

 
(e)               (i) At the earliest time after the filing of the Registration Statement that the Company or another offering participant made a bona fide offer

(within the meaning of Rule 164(h)(2)) of the Shares and (ii) as of the Execution Time and on each such time this representation is repeated or deemed to be made (with such
date being used as the determination date for purposes of this clause (ii)), the Company was not and is not an Ineligible Issuer (as defined in Rule 405), without taking account
of any determination by the Commission pursuant to Rule 405 that it is not necessary that the Company be considered an Ineligible Issuer.

 
(f)                Each Issuer Free Writing Prospectus, if any, does not include any information that conflicts with the information contained in the Registration

Statement, including any document incorporated therein by reference and any prospectus supplement deemed to be a part thereof that has not been superseded or modified. The
foregoing sentence does not apply to statements in or omissions from any Issuer Free Writing Prospectus based upon and in conformity with written information furnished to
the Company by the Managers specifically for use therein.

 
(g)               The Registration Statement is not the subject of a pending proceeding or examination under Section 8(d) or 8(e) of the Securities Act, and the

Company is not the subject of a pending proceeding under Section 8A of the Securities Act in connection with the offering of the Shares.
 
(h)               The Common Stock is an “actively-traded security” exempted from the requirements of Rule 101 of Regulation M under the Exchange Act by

subsection (c)(1) of such rule.
 
(i)                 The Company has not entered into any other sales agency agreements or other similar arrangements with any agent or any other representative in

respect of at the market offerings of the Shares in accordance with Rule 415(a)(4) of the Securities Act.
 

 



 

 
(j)                 The Company has not taken, directly or indirectly, any action designed to or that has constituted or that might reasonably be expected to cause or

result, under the Exchange Act or otherwise, in stabilization or manipulation of the price of any security of the Company to facilitate the sale or resale of the Shares.
 
(k)               There is no broker, finder or other party that is entitled to receive from the Company any brokerage or finder’s fee or other fee or commission as a

result of any transactions contemplated by this Agreement.
 
(l)                 Each of the Company and its subsidiaries has been duly incorporated or formed, as applicable, and is validly existing as a corporation, limited

liability company or partnership, as applicable, in good standing under the laws of the jurisdiction of its incorporation or organization, as applicable, with requisite power and
authority (corporate and other) to own or lease, as the case may be, and to operate its properties and conduct its business as described in the Disclosure Package and the
Prospectus, and has been duly qualified as a foreign corporation, limited liability company or partnership, as applicable, for the transaction of business and is in good standing
under the laws of each other jurisdiction in which it owns or leases properties or conducts any business so as to require such qualification, or is subject to no material liability or
disability by reason of the failure to be so qualified in any such jurisdiction, except where the failure to be so duly qualified as a foreign corporation, limited liability company
or partnership, as applicable, or in good standing in such foreign jurisdiction would not, individually or in the aggregate, have a Material Adverse Effect (as defined below).

 
(m)             All the outstanding shares of capital stock of the Company and each of its subsidiaries have been duly and validly authorized and issued and are

fully paid and nonassessable, and, except as otherwise set forth in the Disclosure Package and the Prospectus, all outstanding shares of capital stock or membership interests of
the subsidiaries are owned by the Company either directly or through wholly owned subsidiaries and are free and clear of any perfected security interest or any other security
interests, claims, liens or encumbrances.

 
(n)               There is no franchise, contract or other document of a character required to be described in the Registration Statement or Prospectus, or to be filed

as an exhibit thereto, which is not described or filed as required; and the statements in the Prospectus under the heading “Material U.S. Federal Income Tax Consequences”
insofar as such statements summarize legal matters, agreements, documents or proceedings discussed therein, are accurate and fair summaries of such legal matters,
agreements, documents or proceedings.

 
(o)               This Agreement has been duly authorized, executed and delivered by the Company.
 
(p)               The Company is not and, after giving effect to the offering and sale of the Shares and the application of the proceeds thereof as described in the

Disclosure Package and the Prospectus, will not be an “investment company” as defined in the Investment Company Act of 1940, as amended, and the rules and regulations
promulgated thereunder.

 
(q)               No consent, approval, authorization, filing with or order of any court or governmental agency or body is required in connection with the

transactions contemplated herein, except (i) such as may be required under the blue sky laws of any jurisdiction in connection with the purchase and distribution of the Shares
by the Managers in the manner contemplated herein and in the Disclosure Package and the Prospectus and (ii) as shall have been obtained or made prior to the Applicable
Time.

 

 



 

 
(r)                Neither the issue and sale of the Shares nor the consummation of any other of the transactions herein contemplated nor the fulfillment of the

terms hereof will conflict with, result in a breach or violation of, or imposition of any lien, charge or encumbrance upon any property or assets of the Company or any of its
subsidiaries pursuant to, (i) the charter or by-laws or comparable constituting documents of the Company or any of its subsidiaries; (ii) the terms of any indenture, contract,
lease, mortgage, deed of trust, note agreement, loan agreement or other agreement, obligation, condition, covenant or instrument to which the Company or any of its
subsidiaries is a party or bound or to which its or their property is subject; or (iii) any statute, law, rule, regulation, judgment, order or decree of any court, regulatory body,
administrative agency, governmental body, arbitrator or other authority having jurisdiction over the Company or any of its subsidiaries or any of its or their properties; except
with respect to clauses (ii) and (iii) as would not, individually or in the aggregate, reasonably be expected to have a material adverse effect on the condition (financial or
otherwise), earnings, business or properties of the Company and its subsidiaries, taken as a whole, whether or not arising from transactions in the ordinary course of business (a
“Material Adverse Effect”) or a material adverse effect on the performance of this Agreement or the consummation of any of the transactions contemplated hereby.

 
(s)                Other than those that have been waived prior to the date hereof, no holders of securities of the Company have rights to the registration of such

securities under the Registration Statement.
 
(t)                 The consolidated historical financial statements and schedules of the Company and its consolidated subsidiaries included in the Prospectus and

the Registration Statement present fairly in all material respects the financial condition, results of operations and cash flows of the Company and its consolidated subsidiaries,
and DCIP and its consolidated subsidiaries, as applicable, as of the dates and for the periods indicated, comply as to form with the applicable accounting requirements of
Regulation S-X, and have been prepared in conformity with generally accepted accounting principles applied on a consistent basis throughout the periods involved (except as
otherwise noted therein). The interactive data in eXtensible Business Reporting Language incorporated by reference in the Registration Statement fairly present the information
called for in all material respects and have been prepared in accordance with the Commission’s rules and guidelines applicable thereto.

 
(u)               Other than as set forth in the Disclosure Package and the Prospectus, there are no legal or governmental proceedings pending to which the

Company or any of its subsidiaries are a party or of which any property of the Company or any of its subsidiaries are the subject which, if determined adversely to the Company
or any of its subsidiaries (i) would, individually or in the aggregate, reasonably be expected to have a material adverse effect on the performance of this Agreement or the
consummation of any of the transactions contemplated hereby or (ii) would, individually or in the aggregate, reasonably be expected to have a Material Adverse Effect; and, to
the best of the Company’s knowledge, no such proceedings are threatened or contemplated by governmental authorities or threatened by others.

 

 



 

 
(v)               The Company and each of its subsidiaries own or lease all such properties as are necessary to the conduct of their respective operations as

presently conducted, except as would not materially interfere with the use made and proposed to be made of such properties or reasonably be expected to have a Material
Adverse Effect. Except as otherwise disclosed in the Disclosure Package and the Prospectus or as would not reasonably be expected to result in a Material Adverse Effect, the
Company and each of its subsidiaries have good and marketable title to all the properties and assets reflected as owned in the Disclosure Package. Except as otherwise disclosed
in the Disclosure Package or the Prospectus or as would not reasonably be expected to result in a Material Adverse Effect, the real property, improvements, equipment and
personal property held under lease by the Company and its subsidiaries are held under valid and enforceable leases.

 
(w)             The Company and its subsidiaries are not in violation or default of (i) any provision of its respective charter or bylaws (or similar organizational

documents), (ii) the terms of any indenture, contract, lease, mortgage, deed of trust, note agreement, loan agreement or other agreement, obligation, condition, covenant or
instrument to which they are a party or bound or to which their respective property is subject, or (iii) any statute, law, rule, regulation, judgment, order or decree applicable to
the Company or any of its subsidiaries of any court, regulatory body, administrative agency, governmental body, arbitrator or other authority having jurisdiction over the
Company or such subsidiary, or any of their respective properties, as applicable, except with respect to clauses (ii) and (iii) where such violation or default would not,
individually or in the aggregate, reasonably be expected to have a Material Adverse Effect.

 
(x)               Ernst & Young LLP are an independent registered public accounting firm with respect to the Company within the meaning of the Securities Act

and the applicable published rules and regulations thereunder.
 
(y)               KPMG LLP, who have audited certain financial statements of the Company and its consolidated subsidiaries and delivered their report with

respect to the audited consolidated financial statements and schedules incorporated by reference in the Disclosure Package and the Prospectus, are an independent registered
public accounting firm with respect to the Company within the meaning of the Securities Act and the applicable published rules and regulations thereunder.

 
(z)               CohnReznick LLP, who have audited certain financial statements of Digital Cinema Implementation Partners, LLC (“DCIP”) and its consolidated

subsidiaries and delivered their report with respect to the audited consolidated financial statements and schedules incorporated by reference in the Disclosure Package and the
Prospectus, are independent auditors with respect to DCIP within the meaning of Rule 101 of the American Institute of Certified Public Accountant’s Code of Professional
Conduct and its interpretations and rulings.

 

 



 

 
(aa)            The Company and its subsidiaries have filed all foreign, federal, state and local income tax returns that are required by law to be filed or have

requested extensions thereof (except in any case in which the failure so to file would not reasonably be expected to have a Material Adverse Effect) and have paid all income
taxes required to be paid by them and any other assessment, fine or penalty levied against them, to the extent that any of the foregoing is due and payable, except (i) for any
such tax, assessment, fine or penalty that is currently being contested in good faith; (ii) for which adequate reserves have been provided; (iii) as would not reasonably be
expected to have a Material Adverse Effect, whether or not arising from transactions in the ordinary course of business; or (iv) as set forth in or contemplated in the Disclosure
Package and the Prospectus.

 
(bb)           No labor problem or dispute with the employees of the Company or any of its subsidiaries exists or, to the Company’s knowledge, is threatened or

imminent, and the Company is not aware of any existing or imminent labor disturbance by the employees of any of its or its subsidiaries’ principal suppliers, contractors or
customers, that would reasonably be expected to have a Material Adverse Effect, except as set forth in or contemplated in the Disclosure Package and the Prospectus.

 
(cc)            (i) The Company and each of its subsidiaries are insured by insurers of recognized financial responsibility against such losses and risks in such

amounts and subject to such self-insurance retentions as are prudent and customary in the businesses in which they are engaged; (ii) all policies of insurance and fidelity or
surety bonds insuring the Company or any of the subsidiaries or their respective businesses, assets, employees, officers and directors are in full force and effect; (iii) the
Company and each of its subsidiaries are in compliance with the terms of such policies and instruments in all material respects; and there are no claims by the Company or any
of its subsidiaries under any such policy or instrument as to which any insurance company is denying liability or defending under a reservation of rights clause; and (iv) the
Company and its subsidiaries have no reason to believe that they will not be able to renew its existing insurance coverage as and when such coverage expires or to obtain
similar coverage from similar insurers as may be necessary to continue its business at a cost that would not reasonably be expected to have a Material Adverse Effect, whether
or not arising from transactions in the ordinary course of business, except as set forth in or contemplated in the Disclosure Package and the Prospectus.

 
(dd)           No subsidiary of the Company is currently prohibited, directly or indirectly, from paying any dividends to the Company, from making any other

distribution on such subsidiary’s capital stock, from repaying to the Company any loans or advances to such subsidiary from the Company or from transferring any of such
subsidiary’s property or assets to the Company or any other subsidiary of the Company, except as described in or contemplated by the Disclosure Package and the Prospectus or
as would not reasonably be expected to have a Material Adverse Effect.

 
(ee)            The Company and each of its subsidiaries have all licenses, franchises, permits, authorizations, approvals and orders and other concessions of and

from all governmental agencies that are necessary to own or lease their properties and conduct their business as described in the Disclosure Package and the Prospectus, except
where the failure to have such licenses, franchises, permits, authorizations, approvals or orders would not, individually or in the aggregate, reasonably be expected to have a
Material Adverse Effect; and to the best actual knowledge of the Company, the Company and any such subsidiary have not received any notice of proceedings relating to the
revocation or modification of any such certificate, authorization or permit which, individually or in the aggregate, if the subject of an unfavorable decision, ruling or finding,
would reasonably be expected to have a Material Adverse Effect.

 

 



 

 
(ff)              The Company and each of its subsidiaries maintain a system of internal accounting controls sufficient to provide reasonable assurance that (i)

transactions are executed in accordance with management’s general or specific authorizations; (ii) transactions are recorded as necessary to permit preparation of financial
statements in conformity with generally accepted accounting principles and to maintain asset accountability; (iii) access to assets is permitted only in accordance with
management’s general or specific authorization; (iv) the recorded accountability for assets is compared with the existing assets at reasonable intervals and appropriate action is
taken with respect to any differences; and (v) the interactive data in eXtensible Business Reporting Language included or incorporated by reference in the Registration
Statement and the Prospectus fairly present the information called for in all material respects and have been prepared in accordance with the Commission’s rules and guidelines
applicable thereto. The Company and its subsidiaries’ internal controls over financial reporting are effective and the Company and its subsidiaries are not aware of any material
weakness in their internal controls over financial reporting.

 
(gg)           The Company and its subsidiaries maintain “disclosure controls and procedures” (as such term is defined in Rule 13a-15(e) under the Exchange

Act) and to the extent required thereunder, such disclosure controls and procedures are effective.
 
(hh)           Other than as set forth in each of the Disclosure Package and the Prospectus, to the best actual knowledge of the Company, the Company and its

subsidiaries are not in violation of any statute, any rule, regulation, decision or order of any governmental agency or body or any court, domestic or foreign, relating to the use,
disposal or release of hazardous or toxic substances (collectively, “Environmental Laws”), owns or operates any real property contaminated with any substance that is subject to
any Environmental Laws, is liable for any off-site disposal or contamination pursuant to any Environmental Laws, or subject to any claim relating to any Environmental Laws,
which violation, contamination, liability or claim would, individually or in the aggregate, reasonably be expected to have a Material Adverse Effect; and the Company is not
aware of any pending investigation which might lead to such a claim. Other than as set forth in the Disclosure Package and the Prospectus, there is no judgment, decree,
injunction, rule, writ or order of any governmental entity or arbitrator under any Environmental Laws outstanding against the Company and its subsidiaries which would,
individually or in the aggregate, reasonably be expected to have a Material Adverse Effect.

 
(ii)              Except as would not reasonably be expected to have a Material Adverse Effect, none of the following events has occurred or exists: (i) a failure to

fulfill the obligations, if any, under the minimum funding standards of Section 302 of the United States Employee Retirement Income Security Act of 1974, as amended
(“ERISA”), and the regulations and published interpretations thereunder with respect to a Plan, determined without regard to any waiver of such obligations or extension of any
amortization period; (ii) an audit or investigation by the Internal Revenue Service, the U.S. Department of Labor, the Pension Benefit Guaranty Corporation or any other federal
or state governmental agency or any foreign regulatory agency with respect to the employment or compensation of employees by any of the Company or any of its subsidiaries;
(iii) any breach of any contractual obligation, or any violation of law or applicable qualification standards, with respect to the employment or compensation of employees by the
Company or any of its subsidiaries. Except as would not reasonably be expected to have a Material Adverse Effect, none of the following events has occurred or is reasonably
likely to occur: (i) a material increase in the aggregate amount of contributions required to be made to all Plans in the current fiscal year of the Company and its subsidiaries
compared to the amount of such contributions made in the most recently completed fiscal year of the Company and its subsidiaries; (ii) a material increase in the “accumulated
post-retirement benefit obligations” (within the meaning of Financial Accounting Standards Board Accounting Standards Codification No. 715: Compensation-Retirement
Benefits) of the Company and its subsidiaries compared to the amount of such obligations in the most recently completed fiscal year of the Company and its subsidiaries; (iii)
any event or condition giving rise to a liability under Title IV of ERISA; or (iv) the filing of a claim by one or more employees or former employees of the Company or any of
its subsidiaries related to their employment. For purposes of this paragraph, the term “Plan” means a plan (within the meaning of Section 3(3) of ERISA) subject to Title IV of
ERISA with respect to which the Company or any of its subsidiaries may have any liability.

 

 



 

 
(jj)              There is and has been no failure on the part of the Company and any of the Company’s directors or officers, in their capacities as such, to comply

with any provision of the Sarbanes-Oxley Act of 2002 and the rules and regulations promulgated in connection therewith (the “Sarbanes-Oxley Act”), including Section 402
relating to loans and Sections 302 and 906 relating to certifications.

 
(kk)           Neither the Company nor any of its subsidiaries nor, to the knowledge of the Company, any director, officer, agent, employee or Affiliate of the

Company or any of its subsidiaries is aware of or has taken any action, directly or indirectly, that would result in a violation by such persons of the Foreign Corrupt Practices
Act of 1977 or the U.K. Bribery Act of 2010, each as may be amended, and the rules and regulations thereunder (the “FCPA” and “UKBA”, respectively), or other applicable
anti-bribery laws and regulations, including, without limitation, making use of the mails or any means or instrumentality of interstate commerce corruptly in furtherance of an
offer, payment, promise to pay or authorization of the payment of any money, or other property, gift, promise to give, or authorization of the giving of anything of value to any
“foreign official” (as such term is defined in the FCPA) or any foreign political party or official thereof or any candidate for foreign political office, in contravention of the
FCPA, the UKBA or other applicable anti-bribery laws and regulations; and the Company, its subsidiaries and, to the knowledge of the Company, its Affiliates have conducted
their businesses in compliance with the FCPA, the UKBA or other applicable anti-bribery laws and regulations, and have instituted and maintain and enforce policies and
procedures designed to ensure, and which are reasonably expected to continue to ensure, continued compliance therewith.

 
(ll)              The operations of the Company and its subsidiaries are and have been conducted at all times in compliance with applicable financial

recordkeeping and reporting requirements and the money laundering statutes and the rules and regulations thereunder and any related or similar rules, regulations or guidelines,
issued, administered or enforced by any governmental agency (collectively, the “Money Laundering Laws”) and no action, suit or proceeding by or before any court or
governmental agency, authority or body or any arbitrator involving the Company or any of its subsidiaries with respect to the Money Laundering Laws is pending or, to the best
knowledge of the Company, threatened.

 

 



 

 
(mm)      Neither the Company nor any of its subsidiaries nor, to the knowledge of the Company, any director, officer, agent, employee or Affiliate of the

Company or any of its subsidiaries (i) is currently subject to any sanctions administered by the U.S. government, including the Office of Foreign Assets Control of the U.S.
Treasury Department (“OFAC”) or the U.S. Department of State, the United Nations Security Council, the European Union, or the United Kingdom (including sanctions
administered or controlled by Her Majesty’s Treasury) (collectively, “Sanctions” and such persons, “Sanctioned Persons”) or other relevant sanctions authority, and (ii) will use
the proceeds of this offering, directly or indirectly, to fund or facilitate the activities of any Sanctioned Persons or entity or any country, region or territory that is, at the time of
such funding or facilitation, subject to Sanctions or any person or entity located in a country, region or territory subject to Sanctions (including any administered or enforced by
OFAC or the U.S. Department of State), the United Nations Security Council, the European Union, or the United Kingdom (including sanctions administered or controlled by
Her Majesty’s Treasury).

 
(nn)           Neither the Company nor any of its subsidiaries nor, to the knowledge of the Company, any director, officer, agent, employee or Affiliate of the

Company or any of its subsidiaries, is a person that is, or is 50% or more owned or otherwise controlled by a person that is: (i) the subject of any Sanctions; or (ii) located,
organized or resident in a country, region or territory that is, or whose government is, the subject of Sanctions that broadly prohibit dealings with that country, region or territory
(including at the time of this agreement, Cuba, Iran, North Korea, Syria and Crimea) (collectively, “Sanctioned Countries” and each, a “Sanctioned Country”).

 
(oo)           The Company and its subsidiaries have not engaged in any dealings or transactions with or for the benefit of Sanctioned Persons, or with or in a

Sanctioned Country, in the preceding 3 years, nor does the Company or any of its subsidiaries have any plans to deal or transact with Sanctioned Persons, or with or in
Sanctioned Countries.

 
(pp)           (i) There have been no material breaches or violations of (or unauthorized access to) the Company or its subsidiaries’ information technology

assets and equipment, computers, systems, networks, hardware, software, websites, applications and databases (collectively, the “IT Systems”) or any personal, personally
identifiable, sensitive, confidential or regulated data (collectively, “Personal Data”) processed or stored by or on behalf of the Company or its subsidiaries, except for those that
have been remedied without material cost or liability or the duty to notify any regulator, nor are there any pending internal investigations of the Company or its subsidiaries
relating to the same and (ii) the Company and its subsidiaries are presently in compliance in all material respects with all applicable laws, statutes and regulations and
contractual obligations relating to the privacy and security of IT Systems and Personal Data.

 
(qq)           The statistical and market-related data and forward-looking statements included in the Disclosure Package are based on or derived from sources

that the Company and its subsidiaries believe to be reliable and accurate and represent their good faith estimates that are made on the basis of data derived from such sources.
 
(rr)              Except as disclosed in the Registration Statement, the Disclosure Package and the Prospectus, the Company (i) does not have any material lending

or other relationship with any bank or lending affiliate of Citigroup Global Markets Holdings Inc. and (ii) does not intend to use any of the proceeds from the sale of the Shares
hereunder to repay any outstanding debt owed to any affiliate of Citigroup Global Markets Holdings Inc.

 

 



 

 
Any certificate signed by any officer of the Company and delivered to the Managers or counsel for the Managers in connection with this Agreement or any Terms

Agreement shall be deemed a representation and warranty by the Company, as to matters covered thereby, to each Manager.
 

3.                  Sale and Delivery of Shares.
 

(a)               Subject to the terms and conditions and in reliance upon the representations and warranties herein set forth, the Company and the Managers agree
that the Company may from time to time seek to sell Shares through a Designated Manager, acting as sales agent, or directly to any of the Managers acting as principal, as
follows:

 
(i)              The Shares are to be sold on a daily basis or otherwise as shall be agreed to by the Company and the Designated Manager on any day that

(A) is a trading day for the New York Stock Exchange (“NYSE”) (other than a day on which the NYSE is scheduled to close prior to its regular weekday
closing time), (B) the Company has instructed the Designated Manager by telephone (confirmed promptly by electronic mail) to make such sales and (C) the
Company has satisfied its obligations under Section 6 of this Agreement. The Company will designate the maximum amount of the Shares to be sold by the
Designated Manager daily as agreed to by the Designated Manager (in any event not in excess of the amount available for issuance under the Prospectus and
the currently effective Registration Statement) and the minimum price per Share at which such Shares may be sold.

 
(ii)             Subject to the terms and conditions hereof, each Manager, at any time it is a Designated Manager, shall use its reasonable efforts to

execute any Company order submitted to it hereunder to sell Shares and with respect to which such Designated Manager has agreed to act as sales agent. The
Company acknowledges and agrees that (i) there can be no assurance that a Designated Manager will be successful in selling the Shares, (ii) a Designated
Manager will incur no liability or obligation to the Company or any other person or entity if it does not sell Shares for any reason other than a failure by a
Designated Managers to use its reasonable efforts consistent with its normal trading and sales practices and applicable law and regulations to sell such Shares
as required under this Agreement and (iii) no Manager shall be under any obligation to purchase Shares on a principal basis pursuant to this Agreement,
except as otherwise specifically agreed by such Manager and the Company.

 
(iii)            The Company shall not authorize the issuance and sale of, and the Designated Manager shall not be obligated to use its reasonable efforts

to sell, any Share at a price lower than the minimum price therefor designated from time to time by the Company’s Board of Directors (the “Board”), or a
duly authorized committee thereof, and notified to the Designated Manager in writing. The Company or the Designated Manager may, upon notice to the
other party hereto by telephone (confirmed promptly by electronic mail), suspend the offering of the Shares for any reason and at any time; provided,
however, that such suspension or termination shall not affect or impair the parties’ respective obligations with respect to the Shares sold hereunder prior to the
giving of such notice.

 

 



 

 
(iv)            The compensation to the Designated Manager for sales of the Shares with respect to which such Designated Manager acts as sales agent

under this Agreement shall be up to 2.5% of the gross sales price of the Shares sold pursuant to this Section 3(a) and payable as described in the succeeding
subsection (vi) below. The foregoing rate of compensation shall not apply when a Manager acts as principal, in which case the Company may sell Shares to
such Manager or Managers as principal at a price to be mutually agreed upon by the Company and such Manager at the relevant Applicable Time pursuant to
a Terms Agreement. The remaining proceeds, after further deduction for any transaction fees imposed by any governmental or self-regulatory organization in
respect of such sales (the “Transaction Fees”), shall constitute the net proceeds to the Company for such Shares (the “Net Proceeds”).

 
(v)             The Designated Manager shall provide written confirmation (which may be by facsimile or electronic mail) to the Company following the

close of trading on the NYSE each day in which the Shares are sold under this Section 3(a) setting forth the number of the Shares sold on such day, the
aggregate gross sales proceeds and the Net Proceeds to the Company, and the compensation payable by the Company to the Designated Manager with respect
to such sales. Such compensation shall be set forth and invoiced in periodic statements from the Designated Manager to the Company, with payment to be
made by the Company promptly after its receipt thereof.

 
(vi)            Settlement for sales of the Shares pursuant to this Section 3(a) will occur on the second business day following the date on which such

sales are made (each such day, a “Settlement Date”). On each Settlement Date, the Shares sold through a Designated Manager for settlement on such date
shall be issued and delivered by the Company to such Designated Manager against payment of the aggregate gross sales proceeds less any Transaction Fees
for the sale of such Shares. Settlement for all such Shares shall be effected by free delivery of the Shares to such Designated Manager’s account at The
Depository Trust Company (“DTC”) in return for payments in same day funds delivered to the account designated by the Company. If the Company or its
transfer agent (if applicable) shall default on its obligation to deliver the Shares on any Settlement Date, the Company shall (A) indemnify and hold each
applicable Designated Manager harmless against any loss, claim or damage arising from or as a result of such default by the Company and (B) pay each such
Designated Manager any commission to which it would otherwise be entitled absent such default.

 
(vii)           At each Applicable Time, Settlement Date, Representation Date (as defined in Section 4(k)), the Company shall be deemed to have

affirmed each representation and warranty contained in this Agreement as if such representation and warranty were made as of such date, modified as
necessary to relate to the Registration Statement and the Prospectus as amended as of such date. Any obligation of a Designated Manager to use its reasonable
efforts to sell the Shares on behalf of the Company shall be subject to the continuing accuracy of the representations and warranties of the Company herein
(and the completion of any reasonable diligence to verify such accuracy by such Designated Manager), to the performance by the Company of its obligations
hereunder and to the continuing satisfaction of the additional conditions specified in Section 6 of this Agreement.

 

 



 

 
(b)               If the Company wishes to issue and sell the Shares pursuant to this Agreement but other than as set forth in Section 3(a) of this Agreement (each,

a “Placement”), it will notify the Manager or Managers of the proposed terms of such Placement. If such Manager or Managers, acting as principal, wishes to accept such
proposed terms (which it may decline to do for any reason in its sole discretion) or, following discussions with the Company wishes to accept amended terms, such Manager or
Managers and the Company will enter into a Terms Agreement setting forth the terms of such Placement. The terms set forth in a Terms Agreement will not be binding on the
Company or such Manager or Managers unless and until the Company and such Manager or Managers have each executed such Terms Agreement accepting all of the terms of
such Terms Agreement. In the event of a conflict between the terms of this Agreement and the terms of a Terms Agreement, the terms of such Terms Agreement will control.

 
(c)               Each sale of the Shares to a Manager shall be made in accordance with the terms of this Agreement and, if applicable, a Terms Agreement, which

will provide for the sale of such Shares to, and the purchase thereof by, such Manager. A Terms Agreement may also specify certain provisions relating to the reoffering of such
Shares by a Manager. The commitment of a Manager to purchase the Shares pursuant to any Terms Agreement shall be deemed to have been made on the basis of the
representations and warranties of the Company herein contained and shall be subject to the terms and conditions herein set forth. Each Terms Agreement shall specify the
number of the Shares to be purchased by a Manager pursuant thereto, the price to be paid to the Company for such Shares, any provisions relating to rights of, and default by,
underwriters acting together with such Manager or Managers in the reoffering of the Shares, and the time and date (each such time and date being referred to herein as a “Time
of Delivery”) and place of delivery of and payment for such Shares. Such Terms Agreement shall also specify any requirements for opinions of counsel, accountants’ letters and
officers’ certificates pursuant to Section 6 of this Agreement and any other information or documents required by a Manager.

 
(d)               Under no circumstances shall the number and aggregate amount of the Shares sold pursuant to this Agreement and any Terms Agreement exceed

(i) the aggregate amount set forth in Section 1, (ii) the number of shares of the Common Stock available for issuance under the currently effective Registration Statement or (iii)
the number and aggregate amount of the Shares authorized from time to time to be issued and sold under this Agreement by the Board, or a duly authorized committee thereof,
and notified to the Managers in writing.

 
(e)               If either party has reason to believe that the exemptive provisions set forth in Rule 101(c)(1) of Regulation M under the Exchange Act are not

satisfied with respect to the Shares, it shall promptly notify the other party and sales of the Shares under this Agreement and any Terms Agreement shall be suspended until that
or other exemptive provisions have been satisfied in the judgment of each party.

 

 



 

 
(f)                Subject to such further limitations on offers and sales of Shares or delivery of instructions to offer and sell Shares as are set forth herein and as

may be mutually agreed upon by the Company and a Designated Manager, the Company shall not request the sale of any Shares that would be sold, and no Designated
Manager shall be obligated to sell, (i) during any time during the period commencing on the tenth business day prior to the time the Company shall issue a press release
containing, or shall otherwise publicly announce, its earnings, revenues or other results of operations (each, an “Earnings Announcement”) through and including the time that
is 24 hours after the time that the Company files (a “Filing Time”) a Quarterly Report on Form 10-Q or an Annual Report on Form 10-K that includes consolidated financial
statements as of and for the same period or periods, as the case may be, covered by such Earnings Announcement, or (ii) during any other period in which the Company is, or
could be deemed to be, in possession of material non-public information.

 
4.                  Agreements. The Company agrees with each of the Managers that:
 

(a)               During any period when the delivery of a prospectus relating to the Shares is required (including in circumstances where such requirement may
be satisfied pursuant to Rule 172) to be delivered under the Securities Act, the Company will not file any amendment of the Registration Statement or supplement (including
the Prospectus Supplement or any Interim Prospectus Supplement) to the Base Prospectus or any Rule 462(b) Registration Statement unless the Company has furnished to the
Managers a copy for its review prior to filing and will not file any such proposed amendment or supplement to which the Managers reasonably object. The Company has
properly completed the Prospectus, in a form approved by the Manager, and filed such Prospectus, as amended at the Execution Time, with the Commission pursuant to the
applicable paragraph of Rule 424(b) by the Execution Time and will cause any supplement to the Prospectus to be properly completed, in a form approved by the Manager, and
will file such supplement with the Commission pursuant to the applicable paragraph of Rule 424(b) within the time period prescribed thereby and will provide evidence
satisfactory to the Managers of such timely filing. The Company will promptly advise the Managers (i) when the Prospectus, and any supplement thereto, shall have been filed
(if required) with the Commission pursuant to Rule 424(b) or when any Rule 462(b) Registration Statement shall have been filed with the Commission, (ii) when, during any
period when the delivery of a prospectus (whether physically or through compliance with Rule 172 or any similar rule) is required under the Securities Act in connection with
the offering or sale of the Shares, any amendment to the Registration Statement shall have been filed or become effective, (iii) of any request by the Commission or its staff for
any amendment of the Registration Statement, or any Rule 462(b) Registration Statement, or for any supplement to the Prospectus or for any additional information, (iv) of the
issuance by the Commission of any stop order suspending the effectiveness of the Registration Statement or of any notice objecting to its use or the institution or threatening of
any proceeding for that purpose and (v) of the receipt by the Company of any notification with respect to the suspension of the qualification of the Shares for sale in any
jurisdiction or the institution or threatening of any proceeding for such purpose. The Company will use its best efforts to prevent the issuance of any such stop order or the
occurrence of any such suspension or objection to the use of the Registration Statement and, upon such issuance, occurrence or notice of objection, to obtain as soon as possible
the withdrawal of such stop order or relief from such occurrence or objection, including, if necessary, by filing an amendment to the Registration Statement or a new
registration statement and using its best efforts to have such amendment or new registration statement declared effective as soon as practicable.

 

 



 

 
(b)               If, at any time on or after an Applicable Time but prior to the related Settlement Date or Time of Delivery, any event occurs as a result of which

the Disclosure Package would include any untrue statement of a material fact or omit to state any material fact necessary in order to make the statements therein in the light of
the circumstances under which they were made or the circumstances then prevailing not misleading, the Company will (i) notify promptly the relevant Manager(s) so that any
use of the Disclosure Package may cease until it is amended or supplemented; (ii) amend or supplement the Disclosure Package to correct such statement or omission; and (iii)
supply any amendment or supplement to the relevant Manager(s) in such quantities as the Manager(s) may reasonably request.

 
(c)               During any period when the delivery of a prospectus relating to the Shares is required (including in circumstances where such requirement may

be satisfied pursuant to Rule 172) to be delivered under the Securities Act, any event occurs as a result of which the Prospectus as then supplemented would include any untrue
statement of a material fact or omit to state any material fact necessary in order to make the statements therein in the light of the circumstances under which they were made at
such time not misleading, or if it shall be necessary to amend the Registration Statement, file a new registration statement or supplement the Prospectus to comply with the
Securities Act or the Exchange Act or the respective rules thereunder, including in connection with use or delivery of the Prospectus, the Company promptly will (i) notify the
Managers of any such event, (ii) prepare and file with the Commission, subject to the second sentence of paragraph (a) of this Section 4, an amendment or supplement or new
registration statement which will correct such statement or omission or effect such compliance, (iii) use its best efforts to have any amendment to the Registration Statement or
new registration statement declared effective as soon as practicable in order to avoid any disruption in use of the Prospectus and (iv) supply any supplemented Prospectus to the
Managers in such quantities as the Managers may reasonably request.

 
(d)               As soon as practicable, the Company will make generally available to its security holders and to the Managers an earnings statement or

statements of the Company and its subsidiaries which will satisfy the provisions of Section 11(a) of the Securities Act and Rule 158.
 
(e)               The Company will furnish to the Managers and counsel for the Managers, without charge, conformed copies of the Registration Statement

(including exhibits thereto) and, so long as delivery of a prospectus by the Managers or dealer may be required by the Securities Act (including in circumstances where such
requirement may be satisfied pursuant to Rule 172), as many copies of the Prospectus and each Issuer Free Writing Prospectus and any supplement thereto as such Manager
may reasonably request. The Company will pay the expenses of printing or other production of all documents relating to the offering.

 
(f)                The Company will arrange, if necessary, for the qualification of the Shares for sale under the laws of such jurisdictions as the Managers may

designate and will maintain such qualifications in effect so long as required for the distribution of the Shares; provided that in no event shall the Company be obligated to
qualify to do business in any jurisdiction where it is not now so qualified or to take any action that would subject it to service of process in suits, other than those arising out of
the offering or sale of the Shares, in any jurisdiction where it is not now so subject.

 

 



 

 
(g)               The Company agrees that, unless it has or shall have obtained the prior written consent of the relevant Designated Manager, and each Manager

agrees with the Company that, unless it has or shall have obtained, as the case may be, the prior written consent of the Company, it has not made and will not make any offer
relating to the Shares that would constitute an Issuer Free Writing Prospectus or that would otherwise constitute a “free writing prospectus” (as defined in Rule 405) required to
be filed by the Company with the Commission or retained by the Company under Rule 433; provided that the prior written consent of the parties hereto shall be deemed to have
been given in respect of the Free Writing Prospectuses included in Schedule I hereto. Any such free writing prospectus consented to by the Managers or the Company is
hereinafter referred to as a “Permitted Free Writing Prospectus.” The Company agrees that (i) it has treated and will treat, as the case may be, each Permitted Free Writing
Prospectus as an Issuer Free Writing Prospectus and (ii) it has complied and will comply, as the case may be, with the requirements of Rules 164 and 433 applicable to any
Permitted Free Writing Prospectus, including in respect of timely filing with the Commission, legending and record keeping.

 
(h)               The Company will not offer, sell, contract to sell, pledge, or otherwise dispose of, (or enter into any transaction which is designed to, or might

reasonably be expected to, result in the disposition of (whether by actual disposition or effective economic disposition due to cash settlement or otherwise) by the Company or
any affiliate of the Company or any person in privity with the Company or any affiliate of the Company) directly or indirectly, including the filing (or participation in the filing)
of a registration statement with the Commission in respect of, or establish or increase a put equivalent position or liquidate or decrease a call equivalent position within the
meaning of Section 16 of the Exchange Act, any other shares of Common Stock or any securities convertible into, or exercisable, or exchangeable for, shares of Common
Stock; or publicly announce an intention to effect any such transaction without (i) giving the Managers at least five Business Days’ prior written notice specifying the nature of
the proposed transaction and the date of such proposed transaction and (ii) the Managers suspending acting under this Agreement for such period of time requested by the
Company or as deemed appropriate by such Manager in light of the proposed transaction; provided, however, that the Company may issue and sell Common Stock pursuant to
this Agreement or any Terms Agreement, any employee stock option plan, stock ownership plan or dividend reinvestment plan of the Company in effect at the Execution Time
and the Company may issue Common Stock issuable upon the conversion of securities or the exercise of warrants outstanding at the Execution Time.

 
(i)                 The Company will not (i) take, directly or indirectly, any action designed to or that would constitute or that might reasonably be expected to

cause or result in, under the Exchange Act or otherwise, stabilization or manipulation of the price of any security of the Company to facilitate the sale or resale of the Shares or
(ii) sell, bid for, purchase or pay any person (other than as contemplated by this Agreement or any Terms Agreement) any compensation for soliciting purchases of the Shares.

 

 



 

 
(j)                 The Company will, at any time during the term of this Agreement, as supplemented from time to time, advise the Managers immediately after it

shall have received notice or obtain knowledge thereof, of any information or fact that would alter or affect any opinion, certificate, letter and other document provided to the
Managers pursuant to Section 6 herein.

 
(k)               Upon commencement of the offering of the Shares under this Agreement (and upon the recommencement of the offering of the Shares under this

Agreement following the termination of a suspension of sales hereunder), and each time that (i) the Registration Statement or the Prospectus shall be amended or supplemented
(other than an Interim Prospectus Supplement filed pursuant to Rule 424(b) or a prospectus supplement relating solely to the offering of securities other than the Shares), (ii) the
Company files a Quarterly Report on Form 10-Q or an Annual Report on Form 10-K, (iii) the Company files a report on Form 8-K containing amended financial statements
(other than an earnings release or other information “furnished” pursuant to Items 2.02 or 7.01 of Form 8-K) under the Exchange Act, (iv) the Shares are delivered to one or
more Managers as principal at the Time of Delivery pursuant to a Terms Agreement, or (v) otherwise as the Managers may reasonably request (such commencement or
recommencement date and each such date referred to in (i), (ii), (iii), (iv) and (v) above, a “Representation Date”), the Company shall furnish or cause to be furnished to the
Managers forthwith a certificate dated and delivered the date of such Representation Date, in form satisfactory to the Managers to the effect that the statements contained in the
certificate referred to in Section 6(d) of this Agreement which were last furnished to the Managers are true and correct at the time of such Representation Date, as though made
at and as of such time (except that such statements shall be deemed to relate to the Registration Statement and the Prospectus as amended and supplemented to such time) or, in
lieu of such certificate, a certificate of the same tenor as the certificate referred to in said Section 6(d), modified as necessary to relate to the Registration Statement and the
Prospectus as amended and supplemented to the time of delivery of such certificate. The requirement to provide a certificate pursuant to the preceding sentence shall be waived
for any Representation Date described in clause (ii) of the definition thereof occurring at a time at which no instruction to any Manager to sell Shares pursuant to this
Agreement has been delivered by the Company or is pending. Notwithstanding the foregoing, if the Company subsequently decides to sell Shares following any such
Representation Date when the Company relied on such waiver and did not provide the Managers such certificate pursuant to this paragraph, then before the Company instructs
a Manager to sell Shares pursuant to this Agreement, the Company shall provide the Managers with such certificate.

 
(l)                 At each Representation Date, the Company shall furnish or cause to be furnished forthwith to the Managers and to counsel to the Managers a

written opinion of Weil, Gotshal & Manges LLC, counsel to the Company (“Company Counsel”), or other counsel satisfactory to the Managers, and the General Counsel of the
Company, each dated as of such Representation Date, in form and substance satisfactory to the Manager, of the same tenor as the opinions referred to in Section 6(b) of this
Agreement, but modified as necessary to relate to the Registration Statement and the Prospectus as amended and supplemented to the time of delivery of such opinion. The
requirement to provide opinions pursuant to this paragraph shall be waived for any Representation Date described in clause (ii) of the definition thereof occurring at a time at
which no instruction to any Manager to sell Shares pursuant to this Agreement has been delivered by the Company or is pending. Notwithstanding the foregoing, if the
Company subsequently decides to sell Shares following any such Representation Date when the Company relied on such waiver and did not provide the Managers the opinions
pursuant to this paragraph, then before the Company instructs a Manager to sell Shares pursuant to this Agreement, the Company shall provide the Managers with such
opinions.

 

 



 

 
(m)             At each Representation Date, Latham & Watkins LLP, counsel to the Managers, shall deliver a written opinion, dated and delivered as of such

Representation Date, of the same tenor as the opinions referred to in Section 6(c) of this Agreement but modified as necessary to relate to the Registration Statement and the
Prospectus as amended and supplemented to the time of delivery of such opinion. The requirement to provide opinions pursuant to this paragraph shall be waived for any
Representation Date described in clause (ii) of the definition thereof occurring at a time at which no instruction to any Manager to sell Shares pursuant to this Agreement has
been delivered by the Company or is pending. Notwithstanding the foregoing, if the Company subsequently decides to sell Shares following any such Representation Date
when the Company relied on such waiver and did not provide the Managers the opinions pursuant to this paragraph, then before the Company instructs a Manager to sell Shares
pursuant to this Agreement, the Company shall provide the Managers with such opinions.

 
(n)               At each Representation Date, the Company shall cause Ernst & Young LLP, KPMG LLP and CohnReznick LLP (collectively, the

“Accountants”), or other independent accountants satisfactory to the Managers forthwith, to furnish the Managers letters, dated as of such Representation Date, in form
satisfactory to the Manager, of the same tenor as the letters referred to in Section 6(e) of this Agreement but modified to relate to the Registration Statement and the Prospectus,
as amended and supplemented to the date of such letter. The requirement to provide letters from the Accountants pursuant to this paragraph shall be waived for any
Representation Date described in clause (ii) of the definition thereof occurring at a time at which no instruction to any Manager to sell Shares pursuant to this Agreement has
been delivered by the Company or is pending. Notwithstanding the foregoing, if the Company subsequently decides to sell Shares following any such Representation Date
when the Company relied on such waiver and did not provide the Managers the letters from the Accountants described in the first sentence of this paragraph, then before the
Company instructs a Manager to sell Shares pursuant to this Agreement, the Company shall provide the Managers with such letters.

 
(o)               At each Representation Date, the Company shall furnish or cause to be furnished to the Managers forthwith a certificate of the Company’s Chief

Financial Officer, dated and delivered the date of such Representation Date, in form satisfactory to the Managers, providing “management comfort” with respect to certain
financial data included or incorporated by reference in the Disclosure Package and the Prospectus. The requirement to provide certificates from the Chief Financial Officer
pursuant to this paragraph shall be waived for any Representation Date described in clause (ii) of the definition thereof occurring at a time at which no instruction to any
Manager to sell Shares pursuant to this Agreement has been delivered by the Company or is pending. Notwithstanding the foregoing, if the Company subsequently decides to
sell Shares following any such Representation Date when the Company relied on such waiver and did not provide the Managers the certificates from the Chief Financial Officer
described in the first sentence of this paragraph, then before the Company instructs a Manager to sell Shares pursuant to this Agreement, the Company shall provide the
Managers with such certificates.

 

 



 

 
(p)               At each Representation Date and at each time as may be reasonably requested by the Managers, the Company will conduct a due diligence

session, in form and substance satisfactory to the Manager, which shall include representatives of the management and the independent accountants of the Company. The
Company shall cooperate timely with any reasonable due diligence request from or review conducted by the Managers or their agents from time to time in connection with the
transactions contemplated by this Agreement, including, without limitation, providing information and available documents and access to appropriate corporate officers and the
Company’s agents during regular business hours and at the Company’s principal offices, and timely furnishing or causing to be furnished such certificates, letters and opinions
from the Company, its officers and its agents, as the Managers may reasonably request. The requirement to conduct a due diligence session and cooperate with any due
diligence efforts of the Managers shall be waived for any Representation Date described in clause (ii) of the definition thereof occurring at a time at which no instruction to any
Manager to sell Shares pursuant to this Agreement has been delivered by the Company or is pending. Notwithstanding the foregoing, if the Company subsequently decides to
sell Shares following any such Representation Date when the Company relied on such waiver and did not conduct a due diligence review or cooperate with any due diligence
efforts of the Managers, then before the Company instructs a Manager to sell Shares pursuant to this Agreement, the Company shall conduct such due diligence session and
cooperate with the due diligence efforts of the Managers.

 
(q)               The Company consents to each Manager trading in the Common Stock for such Manager’s own account and for the account of its clients before,

at the same time as, or after sales of the Shares occur pursuant to this Agreement or pursuant to a Terms Agreement.
 
(r)                The Company will disclose in its Annual Reports on Form 10-K and Quarterly Reports on Form 10-Q, as applicable, the number of Shares sold

through the Managers under this Agreement, the Net Proceeds to the Company and the compensation paid by the Company with respect to sales of Shares pursuant to this
Agreement during the relevant quarter.

 
(s)                If to the knowledge of the Company, the conditions set forth in Section 6(a), 6(f) or 6(h) shall not be true and correct on the applicable Settlement

Date, the Company will offer to any person who has agreed to purchase Shares from the Company as the result of an offer to purchase solicited by a Designated Manager the
right to refuse to purchase and pay for such Shares.

 
(t)                 Each acceptance by the Company of an offer to purchase the Shares hereunder, and each execution and delivery by the Company of a Terms

Agreement, shall be deemed to be an affirmation to the Designated Manager, or the Manager(s) party to a Terms Agreement, as the case may be, that the representations and
warranties of the Company contained in or made pursuant to this Agreement are true and correct as of the date of such acceptance or of such Terms Agreement as though made
at and as of such date, and an undertaking that such representations and warranties will be true and correct as of the Settlement Date for the Shares relating to such acceptance
or as of the Time of Delivery relating to such sale, as the case may be, as though made at and as of such date (except that such representations and warranties shall be deemed to
relate to the Registration Statement and the Prospectus as amended and supplemented relating to such Shares).

 

 



 

 
(u)               The Company shall ensure that there are at all times sufficient shares of Common Stock to provide for the issuance, free of any preemptive rights,

out of its authorized but unissued shares of Common Stock or shares of Common Stock held in treasury, of the maximum aggregate number of Shares authorized for issuance
by the Board pursuant to the terms of this Agreement. The Company will use its commercially reasonable efforts to cause the Shares to be listed for trading on the NYSE and to
maintain such listing.

 
(v)               During any period when the delivery of a prospectus relating to the Shares is required (including in circumstances where such requirement may

be satisfied pursuant to Rule 172) to be delivered under the Securities Act, the Company will file all documents required to be filed with the Commission pursuant to the
Exchange Act within the time periods required by the Exchange Act and the regulations thereunder.

 
(w)              The Company shall cooperate with the Managers and use its reasonable efforts to permit the Shares to be eligible for clearance and settlement

through the facilities of DTC.
 
(x)                The Company will apply the Net Proceeds from the sale of the Shares in the manner set forth in the Prospectus.
 
(y)               The Company will disclose in its Annual Reports on Form 10-K and Quarterly Reports on Form 10-Q, as applicable, with regard to the relevant

quarter, the number of Shares sold by or through the Managers pursuant to this Agreement, the Net Proceeds to the Company and the compensation paid by the Company with
respect to such sale of the Shares pursuant to this Agreement.

 
5.                  Payment of Expenses.
 

(a)               The Company agrees to pay the costs and expenses incident to the performance of its obligations under this Agreement, whether or not the
transactions contemplated hereby are consummated, including without limitation: (i) the preparation, printing or reproduction and filing with the Commission of the
Registration Statement (including financial statements and exhibits thereto), the Prospectus and each Issuer Free Writing Prospectus, and each amendment or supplement to any
of them; (ii) the printing (or reproduction) and delivery (including postage, air freight charges and charges for counting and packaging) of such copies of the Registration
Statement, the Prospectus, and each Issuer Free Writing Prospectus, and all amendments or supplements to any of them, as may, in each case, be reasonably requested for use in
connection with the offering and sale of the Shares; (iii) the preparation, printing, authentication, issuance and delivery of certificates for the Shares, including any stamp or
transfer taxes in connection with the original issuance and sale of the Shares; (iv) the printing (or reproduction) and delivery of this Agreement, any blue sky memorandum and
all other agreements or documents printed (or reproduced) and delivered in connection with the offering of the Shares; (v) the registration of the Shares under the Exchange Act
and the listing of the Shares on the NYSE; (vi) any registration or qualification of the Shares for offer and sale under the securities or blue sky laws of the several states
(including filing fees and the reasonable fees and expenses of counsel for the Managers relating to such registration and qualification); (vii) any filings required to be made with
the Financial Industry Regulatory Authority, Inc. (“FINRA”) (including filing fees and the reasonable fees and expenses of counsel for the Managers relating to such filings);
(viii) the transportation and other expenses incurred by or on behalf of Company representatives in connection with presentations to prospective purchasers of the Shares; (ix)
the fees and expenses of the Company’s accountants and the fees and expenses of counsel (including local and special counsel) for the Company; (x) the reasonable
documented out-of-pocket expenses of the Managers, including the reasonable fees, disbursements and expenses of counsel for the Managers in connection with this
Agreement and the Registration Statement and ongoing services in connection with the transactions contemplated hereunder, in an amount not to exceed (A) $40,000 arising
out of executing this Agreement and the filing of the Prospectus Supplement and (B) in an amount not to exceed $10,000 per each quarter thereafter (solely for any quarter that
includes a Representation Date) (xi) all other costs and expenses incident to the performance by the Company of its obligations hereunder.

 

 



 

 
6.                  Conditions to the Obligations of the Managers. The obligations of the Managers under this Agreement and any Terms Agreement shall be

subject to (i) the accuracy of the representations and warranties on the part of the Company contained herein as of the Execution Time, each Representation Date, and as of
each Applicable Time, Settlement Date and Time of Delivery, (ii) to the performance by the Company of its obligations hereunder and (iii) the following additional
conditions:

 
(a)               The Prospectus, and any supplement thereto, required by Rule 424 to be filed with the Commission have been filed in the manner and within the

time period required by Rule 424(b) with respect to any sale of Shares; each Interim Prospectus Supplement, if any, shall have been filed in the manner required by Rule 424(b)
within the time period required by Section 3(a)(ix) of this Agreement; any material required to be filed by the Company pursuant to Rule 433(d) under the Securities Act, shall
have been filed with the Commission within the applicable time periods prescribed for such filings by Rule 433; and no stop order suspending the effectiveness of the
Registration Statement or any notice objecting to its use shall have been issued and no proceedings for that purpose shall have been instituted or threatened.

 
(b)               The Company shall have requested and caused the Company Counsel, to furnish to the Managers, on every date specified in Section 4(l) of this

Agreement, its opinion, in form and substance reasonably satisfactory to the Managers and counsel for the Managers.
 
(c)               The Managers shall have received from Latham & Watkins LLP, counsel for the Managers, on every date specified in Section 4(m) of this

Agreement, such opinion or opinions, dated as of such date and addressed to the Manager, with respect to the issuance and sale of the Shares, the Registration Statement, the
Disclosure Package, the Prospectus (together with any supplement thereto) and other related matters as the Manager may reasonably require, and the Company shall have
furnished to such counsel such documents as they reasonably request for the purpose of enabling them to pass upon such matters.

 



 

 
(d)               The Company shall have furnished or caused to be furnished to the Managers, on every date specified in Section 4(k) of this Agreement, a

certificate of the Company, signed by the President or Chief Executive Officer and the principal financial or accounting officer of the Company, dated as of such date, to the
effect that the signers of such certificate have carefully examined the Registration Statement, the Disclosure Package and the Prospectus and any supplements or amendments
thereto and this Agreement and that:

 
(i)          the representations and warranties of the Company in this Agreement are true and correct on and as of such date with the same effect as if

made on such date and the Company has complied with all the agreements and satisfied all the conditions on its part to be performed or satisfied at or prior to
such date;

 
(ii)         no stop order suspending the effectiveness of the Registration Statement or any notice objecting to its use has been issued and no

proceedings for that purpose have been instituted or, to the Company’s knowledge, threatened; and
 

(iii)        since the date of the most recent financial statements included in the Disclosure Package, there has been no material adverse effect on the
condition (financial or otherwise), prospects, earnings, business or properties of the Company and its subsidiaries, taken as a whole, whether or not arising
from transactions in the ordinary course of business, except as set forth in or contemplated in the Disclosure Package and the Prospectus.

 
(e)               The Company shall have requested and caused the Accountants to have furnished to the Managers, on every date specified in Section 4(n) hereof

and to the extent requested by the Managers in connection with any offering of the Shares, letters (which may refer to letters previously delivered to the Managers), dated as of
such date in form and substance reasonably satisfactory to the Managers containing statements and information of the type ordinarily included in accountants’ “comfort letters”
to underwriters with respect to the financial statements and certain financial information contained in the Registration Statement and the Prospectus.

 
(f)                Since the respective dates as of which information is disclosed in the Registration Statement, the Disclosure Package and the Prospectus, except

as otherwise stated therein, there shall not have been (i) any change or decrease specified in the letter or letters referred to in paragraph (e) of this Section 6 or (ii) any change,
or any development involving a prospective change, in or affecting the condition (financial or otherwise), earnings, business or properties of the Company and its subsidiaries
taken as a whole, whether or not arising from transactions in the ordinary course of business, except as set forth in or contemplated in the Disclosure Package, the effect of
which, in any case referred to in clause (i) or (ii) above, is, in the sole judgment of the Managers, so material and adverse as to make it impractical or inadvisable to proceed
with the offering or delivery of the Shares as contemplated by the Registration Statement, the Disclosure Package and the Prospectus.

 
(g)               The Company shall have furnished or caused to be furnished to the Managers, on every date specified in Section 4(o) of this Agreement, a

certificate, signed by the Chief Financial Officer of the Company, dated as of such date, providing “management comfort” with respect to certain financial data included or
incorporated by reference in the Disclosure Package and the Prospectus.

 

 



 

 
(h)               Between the Execution Time and the time of any sale of Shares through the Manager, there shall not have been any decrease in the rating of any

of the Company’s debt securities by any “nationally recognized statistical rating organization” (as defined for purposes of Rule 436(g) under the Securities Act) or any notice
given of any intended or potential decrease in any such rating or of a possible change in any such rating that does not indicate the direction of the possible change.

 
(i)                 FINRA shall not have raised any objection with respect to the fairness and reasonableness of the terms and arrangements under this Agreement.
 
(j)                 The Shares shall have been listed and admitted and authorized for trading on the NYSE, and satisfactory evidence of such actions shall have

been provided to the Managers.
 
(k)               Prior to each Settlement Date and Time of Delivery, as applicable, the Company shall have furnished to Designated Managers such further

information, certificates and documents as the Designated Manager may reasonably request.
 
If any of the conditions specified in this Section 6 shall not have been fulfilled when and as provided in this Agreement, or if any of the opinions and

certificates mentioned above or elsewhere in this Agreement shall not be reasonably satisfactory in form and substance to the Managers and counsel for the Managers, this
Agreement and all obligations of the applicable Manager hereunder may be canceled at, or at any time prior to, any Settlement Date or Time of Delivery, as applicable, by such
Manager. Notice of such cancellation shall be given to the Company in writing or by telephone or facsimile confirmed in writing.

 
The documents required to be delivered by this Section 6 shall be delivered at the office of Latham & Watkins LLP, counsel for the Managers, at 885 Third

Avenue, New York, New York 10022, on each such date as provided in this Agreement.
 
7.                        Indemnification and Contribution.
 
(a)               The Company agrees to indemnify and hold harmless each Manager, the directors, officers, employees, affiliates and agents of each Manager and

each person who controls any Manager within the meaning of either the Securities Act or the Exchange Act against any and all losses, claims, damages or liabilities, joint or
several, to which they or any of them may become subject under the Securities Act, the Exchange Act or other Federal or state statutory law or regulation, at common law or
otherwise, insofar as such losses, claims, damages or liabilities (or actions in respect thereof) arise out of or are based upon any untrue statement or alleged untrue statement of
a material fact contained in the registration statement for the registration of the Shares as originally filed or in any amendment thereof, or in the Base Prospectus, the Prospectus
Supplement, any Interim Prospectus Supplement, the Prospectus, or any Issuer Free Writing Prospectus, or in any amendment thereof or supplement thereto or arise out of or
are based upon the omission or alleged omission to state therein a material fact required to be stated therein or necessary in order to make the statements therein not misleading,
and agrees to reimburse each such indemnified party, as incurred, for any legal or other expenses reasonably incurred by them in connection with investigating or defending any
such loss, claim, damage, liability or action; provided, however, that the Company will not be liable in any such case to the extent that any such loss, claim, damage or liability
arises out of or is based upon any such untrue statement or alleged untrue statement or omission or alleged omission made therein in reliance upon and in conformity with
written information furnished to the Company by the Managers specifically for inclusion therein. This indemnity agreement will be in addition to any liability that the Company
may otherwise have. The Company acknowledges that the name and contact information of each Manager in the Prospectus Supplement and the Prospectus constitute the only
information furnished in writing by or on behalf of the Managers for inclusion in the Prospectus Supplement, the Prospectus or any Issuer Free Writing Prospectus.

 

 



 

 
(b)               Each Manager agrees, severally and not jointly, to indemnify and hold harmless the Company, each of its directors, each of its officers who signs

the Registration Statement, and each person who controls the Company within the meaning of either the Securities Act or the Exchange Act, to the same extent as the foregoing
indemnity from the Company to the Manager, but only with reference to written information relating to the Manager furnished to the Company by the Manager specifically for
inclusion in the documents referred to in the foregoing indemnity. This indemnity agreement will be in addition to any liability which the Manager may otherwise have.

 
(c)               Promptly after receipt by an indemnified party under this Section 7 of notice of the commencement of any action, such indemnified party will, if a

claim in respect thereof is to be made against the indemnifying party under this Section 7, notify the indemnifying party in writing of the commencement thereof; but the failure
so to notify the indemnifying party (i) will not relieve it from liability under paragraph (a) or (b) above unless and to the extent it did not otherwise learn of such action and
such failure results in the forfeiture by the indemnifying party of substantial rights and defenses and (ii) will not, in any event, relieve the indemnifying party from any
obligations to any indemnified party other than the indemnification obligation provided in paragraph (a) or (b) above. The indemnifying party shall be entitled to appoint
counsel of the indemnifying party’s choice at the indemnifying party’s expense to represent the indemnified party in any action for which indemnification is sought (in which
case the indemnifying party shall not thereafter be responsible for the fees and expenses of any separate counsel retained by the indemnified party or parties except as set forth
below); provided, however, that such counsel shall be reasonably satisfactory to the indemnified party. Notwithstanding the indemnifying party’s election to appoint counsel to
represent the indemnified party in an action, the indemnified party shall have the right to employ one separate counsel (and one local counsel in each relevant jurisdiction), and
the indemnifying party shall bear the reasonable fees, costs and expenses of such separate counsel if (i) the use of counsel chosen by the indemnifying party to represent the
indemnified party would present such counsel with a conflict of interest, (ii) the actual or potential defendants in, or targets of, any such action include both the indemnified
party and the indemnifying party and the indemnified party shall have reasonably concluded that there may be legal defenses available to it and/or other indemnified parties
which are different from or additional to those available to the indemnifying party, (iii) the indemnifying party shall not have employed counsel reasonably satisfactory to the
indemnified party to represent the indemnified party within a reasonable time after notice of the institution of such action or (iv) the indemnifying party shall authorize the
indemnified party to employ separate counsel at the expense of the indemnifying party. An indemnifying party will not, without the prior written consent of the indemnified
parties, settle or compromise or consent to the entry of any judgment with respect to any pending or threatened claim, action, suit or proceeding in respect of which
indemnification or contribution may be sought hereunder (whether or not the indemnified parties are actual or potential parties to such claim or action) unless such settlement,
compromise or consent: (i) includes an unconditional release of each indemnified party from all liability arising out of such claim, action, suit or proceeding and (ii) does not
include a statement as to or an admission of fault, culpability or a failure to act, by or on behalf of any indemnified party.

 

 



 

 
(d)               In the event that the indemnity provided in paragraph (a) or (b) of this Section 7 is unavailable to or insufficient to hold harmless an indemnified

party for any reason, the Company, on the one hand, and each Manager, on the other hand, agree to contribute to the aggregate losses, claims, damages and liabilities (including
legal or other expenses reasonably incurred in connection with investigating or defending the same) (collectively “Losses”) to which the Company and the Managers may be
subject in such proportion as is appropriate to reflect the relative benefits received by the Company on the one hand and by each Manager on the other from the offering of the
Shares. If the allocation provided by the immediately preceding sentence is unavailable for any reason, the Company, on the one hand, and each Manager, on the other hand,
severally shall contribute in such proportion as is appropriate to reflect not only such relative benefits but also the relative fault of the Company on the one hand and of such
Manager on the other in connection with the statements or omissions which resulted in such Losses as well as any other relevant equitable considerations. Benefits received by
the Company shall be deemed to be equal to the total net proceeds from the offering (before deducting expenses) received by it, and benefits received by such Manager shall be
deemed to be equal to the gross compensation received by such Manager with respect to the Shares sold under this Agreement, in each case as determined by this Agreement or
any applicable Terms Agreement. Relative fault shall be determined by reference to, among other things, whether any untrue or any alleged untrue statement of a material fact
or the omission or alleged omission to state a material fact relates to information provided by the Company on the one hand or such Manager on the other, the intent of the
parties and their relative knowledge, access to information and opportunity to correct or prevent such untrue statement or omission. The Company and the Managers agree that
it would not be just and equitable if contribution were determined by pro rata allocation or any other method of allocation which does not take account of the equitable
considerations referred to above. Notwithstanding the provisions of this paragraph (d), in no event shall any Manager be required to contribute any amount in excess of the
amount by which the gross compensation, applicable to the Shares purchased by such Manager hereunder exceeds the amount of any damages that such Manager has otherwise
been required to pay by reason of such untrue or alleged untrue statement or omission or alleged omission. The Managers’ obligations to contribute pursuant to this paragraph
(d) are several and not join. No person guilty of fraudulent misrepresentation (within the meaning of Section 11(f) of the Securities Act) shall be entitled to contribution from
any person who was not guilty of such fraudulent misrepresentation. For purposes of this Section 7, each person who controls a Manager within the meaning of either the
Securities Act or the Exchange Act and each director, officer, employee, affiliate and agent of a Manager shall have the same rights to contribution as such Manager, and each
person who controls the Company within the meaning of either the Securities Act or the Exchange Act, each officer of the Company who shall have signed the Registration
Statement and each director of the Company shall have the same rights to contribution as the Company, subject in each case to the applicable terms and conditions of this
paragraph (d).

 

 



 

 
8.                  Termination.
 

(a)               The Company shall have the right, by giving written notice as hereinafter specified, to terminate the provisions of this Agreement relating to the
solicitation of offers to purchase the Shares in its sole discretion at any time. Any such termination shall be without liability of any party to any other party except that (i) if
Shares have been sold through the Manager for the Company, then Section 4(s) shall remain in full force and effect, (ii) with respect to any pending sale, through the Manager
for the Company, the obligations of the Company, including in respect of compensation of the Manager, shall remain in full force and effect notwithstanding the termination
and (iii) the provisions of Sections 2, 5, 7, 10, 11, 13 and 15 of this Agreement shall remain in full force and effect notwithstanding such termination.

 
(b)               Each Manager shall have the right, by giving written notice as hereinafter specified, to terminate the provisions of this Agreement relating to the

solicitation of offers to purchase the Shares in its sole discretion at any time, with respect to such Manager only. Any such termination shall be without liability of any party to
any other party except that the provisions of Sections 2, 5, 7, 10, 11, 13 and 15 of this Agreement shall remain in full force and effect with respect to such Manager
notwithstanding such termination. Following any such termination by a Manager, this Agreement shall remain in effect as to each other Manager that has not exercised its right
to terminate the provisions of this Agreement pursuant to this Section 8(b) and any obligations and rights of the Managers under this Agreement shall be satisfied by or afforded
to, as applicable, only such other Managers.

 
(c)               This Agreement shall remain in full force and effect unless terminated pursuant to Sections 8(a) or (b) above or otherwise by mutual agreement of

the parties; provided that any such termination by mutual agreement shall in all cases be deemed to provide that Sections 2, 5, 7 and 10 shall remain in full force and effect.
 
(d)               Any termination of this Agreement shall be effective on the date specified in such notice of termination; provided that such termination shall not

be effective until the close of business on the date of receipt of such notice by the Manager or the Company, as the case may be. If such termination shall occur prior to the
Settlement Date or Time of Delivery for any sale of the Shares, such sale shall settle in accordance with the provisions of Section 3(a)(vii) of this Agreement.

 
(e)               In the case of any purchase of Shares by the Manager pursuant to a Terms Agreement, the obligations of the Manager pursuant to such Terms

Agreement shall be subject to termination, in the absolute discretion of the Manager, by notice given to the Company prior to the Time of Delivery relating to such Shares, if at
any time prior to such delivery and payment (i) trading in the Company’s Common Stock shall have been suspended by the Commission or the NYSE or trading in securities
generally on the NYSE shall have been suspended or limited or minimum prices shall have been established on such exchange, (ii) a banking moratorium shall have been
declared either by Federal or New York State authorities or (iii) there shall have occurred any outbreak or escalation of hostilities, declaration by the United States of a national
emergency or war, or other calamity or crisis the effect of which on financial markets is such as to make it, in the sole judgment of the Manager, impractical or inadvisable to
proceed with the offering or delivery of the Shares as contemplated by the Prospectus.

 

 



 

 
9.                  Recognition of the U.S. Special Resolution Regimes.
 

(a)               In the event that any Manager that is a Covered Entity becomes subject to a proceeding under a U.S. Special Resolution Regime, the transfer from
such Manager of this Agreement, and any interest and obligation in or under this Agreement, will be effective to the same extent as the transfer would be effective under the
U.S. Special Resolution Regime if this Agreement, and any such interest and obligation, were governed by the laws of the United States or a state of the United States.

 
(b)               In the event that any Manager that is a Covered Entity or a BHC Act Affiliate of such Manager becomes subject to a proceeding under a U.S.

Special Resolution Regime, Default Rights under this Agreement that may be exercised against such Manager are permitted to be exercised to no greater extent than such
Default Rights could be exercised under the U.S. Special Resolution Regime if this Agreement were governed by the laws of the United States or a state of the United States.

 
10.              Representations and Indemnities to Survive. The respective agreements, representations, warranties, indemnities and other statements of the

Company or its officers and of each Manager set forth in or made pursuant to this Agreement will remain in full force and effect, regardless of any investigation made by a
Manager or the Company or any of the officers, directors, employees, affiliates, agents or controlling persons referred to in Section 7 hereof, and will survive delivery of and
payment for the Shares.

 
11.              Notices. All communications hereunder will be in writing and effective only on receipt, and, if sent to the Manager, will be mailed, delivered or

telefaxed to the Citigroup Global Markets Inc. General Counsel (fax no.: (646) 291-1469) and confirmed to the General Counsel, Citigroup Global Markets Inc., at 388
Greenwich Street, New York, New York, 10013, Attention: General Counsel; to Goldman Sachs & Co. LLC, 200 West Street, New York, New York, 10282, Attention:
Registration Department or, if sent to the Company, will be mailed, delivered or telefaxed to (816) 480-4700 and confirmed to it at AMC Entertainment Holdings, Inc. 11500
Ash Street, Leawood, Kansas, 66211, attention of the Legal Department.

 
12.              Successors. This Agreement will inure to the benefit of and be binding upon the parties hereto and their respective successors and the officers,

directors, employees, agents and controlling persons referred to in Section 7 hereof, and no other person will have any right or obligation hereunder.
 
13.              No fiduciary duty. The Company hereby acknowledges that (a) the purchase and sale of the Shares pursuant to this Agreement is an arm’s-

length commercial transaction between the Company, on the one hand, and the Manager and any affiliate through which it may be acting, on the other, (b) the Manager is
acting solely as sales agent and/or principal in connection with the purchase and sale of the Company’s securities and not as a fiduciary of the Company and (c) the
Company’s engagement of each Manager in connection with the offering and the process leading up to the offering is as independent contractors and not in any other
capacity. Furthermore, the Company agrees that it is solely responsible for making its own judgments in connection with the offering (irrespective of whether a Manager has
advised or is currently advising the Company on related or other matters). The Company agrees that it will not claim that a Manager has rendered advisory services of any
nature or respect, or owe an agency, fiduciary or similar duty to the Company, in connection with such transaction or the process leading thereto.

 

 



 

 
14.              Integration. This Agreement and any Terms Agreement supersede all prior agreements and understandings (whether written or oral) between

the Company and the Managers with respect to the subject matter hereof.
 
15.              Applicable Law. This Agreement and any Terms Agreement will be governed by and construed in accordance with the laws of the State of New

York applicable to contracts made and to be performed within the State of New York.
 
16.              Waiver of Jury Trial. The Company hereby irrevocably waives, to the fullest extent permitted by applicable law, any and all right to trial by jury

in any legal proceeding arising out of or relating to this Agreement, any Terms Agreement or the transactions contemplated hereby or thereby.
 
17.              Counterparts. This Agreement and any Terms Agreement may be signed in one or more counterparts, each of which shall constitute an original

and all of which together shall constitute one and the same agreement.
 
18.              Headings. The section headings used in this Agreement and any Terms Agreement are for convenience only and shall not affect the construction

hereof.
 
19.              Definitions. The terms that follow, when used in this Agreement and any Terms Agreement, shall have the meanings indicated.
 

“Applicable Time” shall mean, with respect to any Shares, the time of sale of such Shares pursuant to this Agreement or any relevant Terms Agreement.
 
“Base Prospectus” shall mean the base prospectus referred to in Section 2(a) above contained in the Registration Statement at the Execution Time.
 
“BHC Act Affiliate” shall mean “affiliate” as defined in, and shall be interpreted in accordance with, 12 U.S.C. § 1841(k).
 
“Business Day” shall mean any day other than a Saturday, a Sunday or a legal holiday or a day on which banking institutions or trust companies are

authorized or obligated by law to close in New York City.
 
“Commission” shall mean the Securities and Exchange Commission.
 
“Covered Entity” shall mean any of the following: (i) a “covered entity” as that term is defined in, and interpreted in accordance with, 12 C.F.R. § 252.82(b),

(ii) a “covered bank” as that term is defined in, and interpreted in accordance with, 12 C.F.R. § 47.3(b) or (iii) a “covered FSI” as that term is defined in, and
interpreted in accordance with, 12 C.F.R. § 382.2(b).

 

 



 

 
“Default Right” shall mean default right as defined and interpreted in accordance with, 12 C.F.R. §§ 252.81, 47.2 or 382.1, as applicable.
 
“Designated Manager” shall mean, as of any given time, a Manager that the Company has designated as sales agent to sell Shares pursuant to the terms of this

Agreement.
 
“Disclosure Package” shall mean (i) the Base Prospectus, (ii) the Prospectus Supplement, (iii) the most recently filed Interim Prospectus Supplement, (iv) the

Issuer Free Writing Prospectuses, if any, identified in Schedule I hereto, (v) the public offering price of Shares sold at the relevant Applicable Time and (vi) any other
Free Writing Prospectus that the parties hereto shall hereafter expressly agree in writing to treat as part of the Disclosure Package.

 
“Effective Date” shall mean each date and time that the Registration Statement, any post-effective amendment or amendments thereto and any Rule 462(b)

Registration Statement became or becomes effective.
 
“Exchange Act” shall mean the Securities Exchange Act of 1934, as amended, and the rules and regulations promulgated thereunder.
 
“Execution Time” shall mean the date and time that this Agreement is executed and delivered by the parties hereto.
 
“Free Writing Prospectus” shall mean a free writing prospectus, as defined in Rule 405.
 
“Interim Prospectus Supplement” shall mean the prospectus supplement relating to the Shares prepared and filed pursuant to Rule 424(b) from time to time as

provided by this Agreement.
 
“Issuer Free Writing Prospectus” shall mean an issuer free writing prospectus, as defined in Rule 433.
 
“Prospectus” shall mean the Base Prospectus, as supplemented by the Prospectus Supplement and the most recently filed Interim Prospectus Supplement (if

any).
 
“Prospectus Supplement” shall mean the most recent prospectus supplement relating to the Shares that was first filed pursuant to Rule 424(b) at or prior to the

Execution Time.
 
“Registration Statement” shall mean the registration statement referred to in Section 2(a) above, including exhibits and financial statements and any

prospectus supplement relating to the Shares that is filed with the Commission pursuant to Rule 424(b) and deemed part of such registration statement pursuant to Rule
430B, as amended on each Effective Date and, in the event any post-effective amendment thereto or any Rule 462(b) Registration Statement becomes effective, shall
also mean such registration statement as so amended or such Rule 462(b) Registration Statement, as the case may be.

 

 



 

 
“Rule 158”, “Rule 163”, “Rule 164”, “Rule 172”, “Rule 405”, “Rule 415”, “Rule 424”, “Rule 430B”, “Rule 433” and “Rule 462” refer to such rules under the

Securities Act.
 
“Rule 462(b) Registration Statement” shall mean a registration statement and any amendments thereto filed pursuant to Rule 462(b) relating to the offering

covered by the registration statement referred to in Section 1(a) hereof.
 
“Securities Act” shall mean the Securities Act of 1933, as amended, and the rules and regulations promulgated thereunder.
 
“U.S. Special Resolution Regime” shall mean each of (i) the Federal Deposit Insurance Act and the regulations promulgated thereunder and (ii) Title II of the

Dodd-Frank Wall Street Reform and Consumer Protection Act and the regulations promulgated thereunder.
 

 



 

 
If the foregoing is in accordance with your understanding of our agreement, please sign and return to us the enclosed duplicate hereof, whereupon this letter

and your acceptance shall represent a binding agreement among the Company and the Managers.
 
 

 Very truly yours,
  
 AMC ENTERTAINMENT HOLDINGS, INC.
  
 By: /s/ Sean D. Goodman
  Name: Sean D. Goodman
  Title: Executive Vice President and Chief Financial Officer

 

 



 

 
The foregoing Agreement is hereby confirmed and accepted as of the date first written above.
 
Citigroup Global Markets Inc.
Goldman Sachs & Co. LLC
 
 
By: Citigroup Global Markets Inc.  
   
   
By: /s/ Derek Van Zandt  
 Name: Derek Van Zandt  
 Title: Managing Director  
   
   
 
By: Goldman Sachs & Co. LLC  
   
   
By: /s/ Alekhya Uppalapati  
 Name: Alekhya Uppalapati  
 Title: Managing Director  
 

 



 

 
SCHEDULE I

 
Schedule of Free Writing Prospectuses included in the Disclosure Package

 
None.
 

 



 

 
[Form of Terms Agreement] ANNEX I
 

AMC ENTERTAINMENT HOLDINGS, INC.
 

Common Stock
 

TERMS AGREEMENT
 
 ______, 20__

 
Citigroup Global Markets Inc.
388 Greenwich Street
New York, New York, 10013
 
Goldman Sachs & Co. LLC
200 West Street
New York, New York 10282
 
Dear Sirs:
 

AMC Entertainment Holdings, Inc. (the “Company”) proposes, subject to the terms and conditions stated herein and in the Equity Distribution Agreement,
dated [date], 20__ (the “Equity Distribution Agreement”), between the Company and Citigroup Global Markets Inc. and Goldman Sachs & Co. LLC, to issue and sell to
[Citigroup Global Markets Inc.][Goldman Sachs & Co. LLC] the securities specified in the Schedule I hereto (the “Purchased Shares”) [, and solely for the purpose of covering
over-allotments, to grant to [Citigroup Global Markets Inc.][Goldman Sachs & Co. LLC] the option to purchase the additional securities specified in the Schedule I hereto (the
“Additional Shares”)]. [Include only if Citigroup Global Markets Inc. has an over-allotment option]

 
[Citigroup Global Markets Inc. shall have the right to purchase from the Company all or a portion of the Additional Shares as may be necessary to cover over-

allotments made in connection with the offering of the Purchased Shares, at the same purchase price per share to be paid by Citigroup Global Markets Inc. to the Company for
the Purchased Shares. This option may be exercised by Citigroup Global Markets Inc. at any time (but not more than once) on or before the thirtieth day following the date
hereof, by written notice to the Company. Such notice shall set forth the aggregate number of shares of Additional Shares as to which the option is being exercised, and the date
and time when the Additional Shares are to be delivered (such date and time being herein referred to as the “Option Closing Date”); provided, however, that the Option Closing
Date shall not be earlier than the Time of Delivery (as set forth in the Schedule I hereto) nor earlier than the second business day after the date on which the option shall have
been exercised nor later than the fifth business day after the date on which the option shall have been exercised. Payment of the purchase price for the Additional Shares shall
be made at the Option Closing Date in the same manner and at the same office as the payment for the Purchased Shares.] [Include only if Citigroup Global Markets Inc. has
an over-allotment option]

 

 



 

 
Each of the provisions of the Equity Distribution Agreement not specifically related to the solicitation by Citigroup Global Markets Inc., as agent of the

Company, of offers to purchase securities is incorporated herein by reference in its entirety, and shall be deemed to be part of this Terms Agreement to the same extent as if
such provisions had been set forth in full herein. Each of the representations and warranties set forth therein shall be deemed to have been made at and as of the date of this
Terms Agreement [and] [,] the Time of Delivery [and any Option Closing Date] [Include only if Citigroup Global Markets Inc. has an over-allotment option], except that
each representation and warranty in Section 2 of the Equity Distribution Agreement which makes reference to the Prospectus (as therein defined) shall be deemed to be a
representation and warranty as of the date of the Equity Distribution Agreement in relation to the Prospectus, and also a representation and warranty as of the date of this Terms
Agreement [and] [,] the Time of Delivery [and any Option Closing Date] [Include only if Citigroup Global Markets Inc. has an over-allotment option] in relation to the
Prospectus as amended and supplemented to relate to the Purchased Shares.

 
An amendment to the Registration Statement (as defined in the Equity Distribution Agreement), or a supplement to the Prospectus, as the case may be,

relating to the Purchased Shares [and the Additional Shares] [Include only if Citigroup Global Markets Inc. has an over-allotment option], in the form heretofore delivered
to the Manager is now proposed to be filed with the Securities and Exchange Commission.

 
Subject to the terms and conditions set forth herein and in the Equity Distribution Agreement which are incorporated herein by reference, the Company agrees

to issue and sell to [Citigroup Global Markets Inc.][Goldman Sachs & Co. LLC] and the latter agrees to purchase from the Company the number of shares of the Purchased
Shares at the time and place and at the purchase price set forth in the Schedule I hereto.

 

 



 

 
If the foregoing is in accordance with your understanding, please sign and return to us a counterpart hereof, whereupon this Terms Agreement, including those

provisions of the Equity Distribution Agreement incorporated herein by reference, shall constitute a binding agreement between the Manager and the Company.
 

ACCEPTED as of the date
first written above.
 

[Citigroup Global Markets Inc.]  
   
   

By:   
 Name:  
 Title:  
 

 



 

 
[Form of Terms Agreement] Schedule I to the Terms Agreement
 
Title of Purchased Shares [and Additional Shares]:  

Common Stock, par value $[__] per share  
  
Number of Shares of Purchased Shares:  
  
[Number of Shares of Additional Shares:]  
  
[Price to Public:]  
  
Purchase Price by [Citigroup Global Markets Inc.][Goldman Sachs & Co. LLC]:  
  
Method of and Specified Funds for Payment of Purchase Price:
 By wire transfer to a bank account specified by the Company in same day funds.
  
Method of Delivery:
 Free delivery of the Shares to the Manager’s account at The Depository Trust Company in return for payment of the purchase price.
  
Time of Delivery:  
  
Closing Location:  
  
Documents to be Delivered:  
  
 The following documents referred to in the Equity Distribution Agreement shall be delivered as a condition to the closing at the Time of Delivery [and on

any Option Closing Date]:
(1) The opinion referred to in Section 4(l).
(2) The opinion referred to in Section 4(m).
(3) The accountants’ letters referred to in Section 4(n).
(4) The officers’ certificate referred to in Section 4(k).
(5) The Chief Financial Officer’s certificate referred to in Section 4(o).
(6) Such other documents as the Manager shall reasonably request.

   

 



 
Exhibit 5.1

 

 
 
 

767 Fifth Avenue
New York, NY 10153-0119

+1 212 310 8000 tel
+1 212 310 8007 fax

 
October 20, 2020
 
AMC Entertainment Holdings, Inc.
One AMC Way
11500 Ash Street
Leawood, Kansas 66211
 
Ladies and Gentlemen:
 
We have acted as counsel to AMC Entertainment Holdings, Inc., a Delaware corporation (the “Company”), in connection with the authorization of the possible issuance and
sale from time to time, on a delayed basis, by the Company of up to 15,000,000 shares (the “Shares”) of Class A common stock, par value $0.01 per share, of the Company (the
“Common Stock”), in at-the-market offerings, pursuant to the Company’s Registration Statement on Form S-3 filed on September 2, 2020 (the “Registration Statement”) with
the Securities and Exchange Commission (the “Commission”) under the Securities Act of 1933, as amended (the “Securities Act”).
 
In so acting, we have examined originals or copies (certified or otherwise identified to our satisfaction) of (i) the Registration Statement and the form of prospectus included
therein, (ii) the Prospectus Supplement dated October 20, 2020, (the “Prospectus Supplement”) which forms a part of the Registration Statement, (iii) the Third Amended and
Restated Certificate of Incorporation of the Company filed with the Secretary of State of the State of Delaware, (iv) the Third Amended and Restated Bylaws of the Company,
(v) the equity distribution agreement, dated as of October 20, 2020, by and among the Company, Citigroup Global Markets Inc. and Goldman Sachs & Co. LLC (together the
“Distribution Agreement”) and (vi) such corporate records, agreements, documents and other instruments, and such certificates or comparable documents of public officials and
of officers and representatives of the Company, and have made such inquiries of such officers and representatives, as we have deemed relevant and necessary as a basis for the
opinion hereinafter set forth.
 
In such examination, we have assumed the genuineness of all signatures, the legal capacity of all natural persons, the authenticity of all documents submitted to us as originals,
the conformity to original documents of all documents submitted to us as certified, conformed or photostatic copies, and the authenticity of the originals of such latter
documents. As to all questions of fact material to this opinion that have not been independently established, we have relied upon certificates or comparable documents of
officers and representatives of the Company.
 

 



 

 
We have also assumed that (i) no stop orders suspending the Registration Statement’s effectiveness will have been issued and remain in effect, in each case, at the time the
Shares are offered or issued as contemplated by the Registration Statement and the Prospectus Summary, (ii) the Distribution Agreement has been duly authorized and validly
executed and delivered by the parties thereto (other than the Company), (iii) the Company has timely filed all necessary reports pursuant to the Securities Exchange Act of
1934, as amended, which are incorporated into the Registration Statement and Prospectus Summary by reference and (iv) all Shares will be issued, offered and sold in
compliance with applicable federal and state securities laws and in the manner stated in the Registration Statement and the Prospectus Supplement.
 
Based on the foregoing, and subject to the qualifications stated herein, we are of the opinion that the issuance of the Shares has been duly authorized and, when and if issued
and delivered by the Company against payment therefor in accordance with the Distribution Agreement will be validly issued, fully paid and non-assessable.
 
The opinion expressed herein is limited to the corporate laws of the State of Delaware and we express no opinion as to the effect on the matters covered by this letter of the laws
of any other jurisdiction.
 
We hereby consent to the filing of this letter as an exhibit to the Company’s Current Report on Form 8-K relating to the Shares and to the reference to our firm therein. In giving
such consent we do not hereby admit that we are in the category of persons whose consent is required under Section 7 of the Securities Act or the rules and regulations of the
Commission.
 
Very truly yours,
 
/s/ Weil, Gotshal & Manges LLP
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Exhibit 99.1
 

RISK FACTORS
 

Investing in our Class A common stock involves risks. You should carefully consider the risk factors described in Part I, Item 1A, “Risk Factors” in our Annual Report on
Form 10-K for the year ended December 31, 2019 and any updates to those risk factors or new risk factors contained in our subsequent Quarterly Reports on Form 10-Q, all of
which is incorporated by reference into this prospectus supplement, the accompanying prospectus by reference and in any other documents incorporated into this prospectus
supplement or the accompanying prospectus by reference. We expect to update these Risk Factors from time to time in the periodic and current reports that we file with the SEC
after the date of this prospectus supplement. These updated risk factors will be incorporated by reference in this prospectus supplement and the accompanying prospectus.
Before making any investment decision, you should carefully consider these risks as well as other information we include or incorporate by reference in this prospectus
supplement or in the accompanying prospectus or free writing prospectus. For more information, see the section entitled “Where You Can Find More Information;
Incorporation of Documents by Reference” above. These risks could materially affect our business, results of operations or financial condition and affect the value of our
Class A common stock. You could lose all or part of your investment. Additionally, the risks and uncertainties discussed in this prospectus supplement or in any document
incorporated by reference into this prospectus supplement are not the only risks and uncertainties that we face, and additional risks and uncertainties not presently known to us
or that we currently deem immaterial may also affect our business, results of operations or financial condition.
 
Risks Related to Our Business
 
We will require significant amounts of additional liquidity and there is substantial doubt about our ability to continue as a going concern for a reasonable period of time;
holders of our Class A common stock could suffer a total loss of their investment.
 

As previously disclosed, in the absence of significant increases in attendance from current levels or the availability of significant additional sources of liquidity, at the
existing cash burn rate, the Company anticipates that existing cash resources would be largely depleted by the end of 2020 or early 2021. Thereafter, to meet its obligations as
they become due, the Company will require additional sources of liquidity and/or increases in attendance levels. The required amounts of additional liquidity will be material.
Although the Company is actively continuing to explore additional sources of liquidity, the Company is unable to determine at this time whether any of these potential sources
of liquidity will be available to it or if available, individually or taken together, will be sufficient to address its liquidity needs. There is a significant risk that these potential
sources of liquidity will not be realized or that they will be insufficient to generate the material amounts of additional liquidity that would be required until the Company is able
to achieve more normalized levels of operating revenues. Further, any relief provided by lenders, governmental agencies, and business partners may not be adequate and may
include onerous terms, particularly if we face a second round of theatre closures, we are unable to open theatres in our major markets that remain closed, scheduled movies
releases fail to drive increased attendance, scheduled releases continue to be postponed or moved to the home video market, or if the attendance levels of, and revenues
generated by, our reopened theatres normalize at a level that will not support our substantial amount of indebtedness, rent liabilities or other obligations. Due to these factors, as
previously disclosed, substantial doubt exists about the Company’s ability to continue as a going concern for a reasonable period of time.
 

In the event the Company determines that additional sources of liquidity will not be available to it or will not allow it to meet its obligations as they become due, it would
likely seek an in-court or out-of-court restructuring of its liabilities, and in the event of a future liquidation or bankruptcy proceeding, holders of the Company’s Class A
common stock would likely suffer a total loss of their investment.
 
The COVID-19 pandemic has disrupted our business and will continue to adversely affect our business, theatres, results of operations and liquidity.
 

The COVID-19 pandemic has had and will continue to have a significant and adverse impact on our business. As a result of the pandemic, primarily all of our theatres
worldwide temporarily suspended operations between March and late summer, during which period we generated only immaterial revenue. While we have now reopened a
majority of our theaters, we have not reopened all of our theaters in major markets and our reopening in those markets may be further delayed. Currently, although we are in
early
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stages, our reopened theaters are generating only a small portion of the attendance and revenue from admissions and food and beverage sales compared to historical levels and
during the third quarter of 2020 our cash burn is expected to be higher than when theatres were closed. The extent of our cash burn in the future will primarily be dependent on
attendance which drives admission, food and beverage, and other revenue. The ultimate duration of the pandemic and of responsive governmental regulations, including
shelter-in-place orders and mandated business closures is uncertain and we may need to suspend existing theatre operations or extend the suspension of operations at theatres
that are currently closed. We cannot predict when or if our business will return to closer to normal levels. In addition, governmental officials may impose further restrictions on
travel or introduce social distancing measures such as limiting the number of people allowed in a theatre at any given time.
 

The resumption of operations has resulted in a ramp-up in costs to operate our business. While we plan to closely monitor our variable costs and reduce fixed costs to the
extent possible, we continue to incur significant cash outflows, including interest payments, taxes, critical maintenance capital expenditures, expenses associated with the
resumption of operations, and certain compensation and benefits payments.

 
We may face difficulty in maintaining relationships with our landlords, vendors, motion picture distributors, customers, and employees during a suspension period. Since

the outbreak of the COVID-19 virus, movie studios have suspended production of movies and delayed the release date of movies. Some movie studios have also reduced or
eliminated the theatrical exclusive release window or have skipped a theatrical release and released their movies through streaming or other channels and may continue to do so
with additional releases for the duration of the pandemic and after the pandemic has subsided. The longer and more severe the pandemic, including repeat or cyclical outbreaks
beyond the one we are currently experiencing, the more severe the adverse effects will be on our business, results of operations, liquidity, cash flows, financial condition, access
to credit markets and ability to service our existing and future indebtedness.

 
Even when the COVID-19 pandemic subsides, we cannot guarantee that we will recover as rapidly as other industries, or that we will recover as rapidly as others within

the industry due to our strong footprint in densely populated areas. For example, even where applicable government restrictions are lifted or reduced, it is unclear how quickly
patrons will return to our theatres, which may be a function of continued concerns over safety and social distancing and/or depressed consumer sentiment due to adverse
economic conditions, including job losses, among other things. In our theatres that have resumed operations, a single case of COVID-19 in a theatre could result in additional
costs and further closures, or a “second wave” or recurrence of COVID-19 cases could cause another widespread suspension of operations. If we do not respond appropriately
to the pandemic, or if customers do not perceive our response to be adequate, we could suffer damage to our reputation, which could significantly adversely affect our business.
Furthermore, the effects of the pandemic on our business could be long-lasting and could continue to have adverse effects on our business, results of operations, liquidity, cash
flows and financial condition, some of which may be significant, and may adversely impact our ability to operate our business on the same terms as we conducted business
prior to the pandemic. Significant impacts on our business caused by the COVID-19 pandemic include and are likely to continue to include, among others:
 

• lack of availability of films in the short or long term, including as a result of (i) continued delay in film releases; (ii) release of scheduled films on alternative channels or
(iii) disruptions of film production;

 
• decreased attendance at our theatres, including due to (i) continued safety and health concerns, (ii) additional regulatory requirements limiting our seating capacity or

(iii) a change in consumer behavior in favor of alternative forms of entertainment;
 

• a ramp up of costs in connection with theater reopenings that is not matched by increases in revenues from those reopened theatres, which costs may be substantial;
 

• increased operating costs resulting from additional regulatory requirements enacted in response to the COVID-19 pandemic and from precautionary measures we
voluntarily take at our facilities to protect the health and well-being of our customers and employees;

  
• our inability to negotiate favorable rent payment terms with our landlords;
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• unavailability of employees and/or their inability or unwillingness to conduct work under any revised work environment protocols;

 
• increased risks related to employee matters, including increased employment litigation and claims relating to terminations or furloughs caused by the suspension of

theatre operations;
  

• reductions and delays associated with planned operating and capital expenditures;
 

• further impairment charges upon a portion of our goodwill, long-lived assets or intangible assets as consequence of failure to meet operating projections and other
adverse events or circumstances, as a result of the impact on our prior impairment analysis due to delays in theater reopenings, which could be material to our results of
operations and financial condition;

 
• our inability to generate significant cash flow from operations if our theatres continue to operate at significantly lower than historical levels, which could lead to a

substantial increase in indebtedness and negatively impact our ability to comply with the financial covenants, as applicable, in our debt agreements;
 

• our inability to access lending, capital markets and other sources of liquidity, if needed, on reasonable terms, or at all, or obtain amendments, extensions and waivers of
financial maintenance covenants, among other material terms;our inability to effectively meet our short- and long-term obligations; and

 
• our inability to service our existing and future indebtedness or other liabilities, the failure of which could result in insolvency proceedings and result in a total loss of

your equity investment.
 

The outbreak of COVID-19 has also significantly increased economic uncertainty. It is possible that the current outbreak or continued spread of COVID-19 will cause a
global recession, which could further adversely affect our business, and such adverse effects may be material. We have never previously experienced a complete cessation of
our operations, and as a consequence, our ability to be predictive regarding the impact of such a cessation on our operations and future prospects is uncertain. In addition, the
magnitude, duration and speed of the global pandemic is uncertain. As a consequence, we cannot estimate the impact on our business, financial condition or near or longer-term
financial or operational results with certainty.
 

The COVID-19 pandemic (including governmental responses, broad economic impacts and market disruptions) has heightened the risks related to the other risk factors
described in our Annual Report and Quarterly Reports, each of which is incorporated by reference herein and may also heighten many of the other risks described herein.
 
Our substantial level of indebtedness and our current liquidity constraints could adversely affect our financial condition and our ability to service our indebtedness, which
could negatively impact your ability to recover your investment in the common stock.
 

We have a substantial amount of indebtedness, which requires significant interest payments. As of September 30, 2020, following the financial restructuring that occurred
on July 31, 2020 (the “debt restructuring”), we and our subsidiaries had approximately $5.5 billion aggregate principal amount of indebtedness outstanding. Our substantial
level of indebtedness and the current constraints on our liquidity could have important consequences, including the following:
 

• we must use a substantial portion of our cash flow from operations to pay interest and principal on our indebtedness, which reduces or will reduce funds available to us
for other purposes such as working capital, capital expenditures, other general corporate purposes and potential acquisitions;

 
• we may be unable to comply with financial and other restrictive covenants contained in the agreements governing our indebtedness, including the financial maintenance

covenants in our credit facility once the current waiver period expires and the covenant renews in March 2021, which could result in an event of default that, if not cured
or waived, would have an adverse effect on our business and prospects and could force us into bankruptcy or liquidation. In the event of a bankruptcy or liquidation, the
claims in respect of indebtedness rank senior to claims of an equity holder, and you would likely suffer a total loss on your investment in the common stock.

 
• our ability to refinance such indebtedness or to obtain additional financing for working capital, capital expenditures, acquisitions or general corporate purposes may be

impaired;
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• we are exposed to fluctuations in interest rates because our senior credit facilities have variable rates of interest;

 
• our leverage may be greater than that of some of our competitors, which may put us at a competitive disadvantage and reduce our flexibility in responding to current and

changing industry and financial market conditions;
 

• the loss of tax attributes resulting from the cancellation of indebtedness that occurred in connection with the exchange offers that closed on July 31, 2020, coupled with
the increased interest expense that will ultimately result therefrom and the inability to deduct all or significant portions of our interest expense for tax purposes, will
ultimately increase the need to generate revenues to support our capital structure;

 
• there are significant constraints on our ability to generate liquidity through incurring additional debt; and

 
• we may be more vulnerable to economic downturn and adverse developments in our business.

 
We and our subsidiaries may be able to incur substantial additional indebtedness in the future, subject to the restrictions contained in the agreements governing our

indebtedness. To the extent new indebtedness is added to our debt levels, including as a result of satisfying interest payment obligations on certain of our indebtedness with
payments-in-kind, the related risks that we now face could intensify. Our ability to access funding under our revolving credit facilities will depend upon, among other things,
the absence of an event of default under such indebtedness, including any event of default arising from a failure to comply with the related covenants. If we are unable to
comply with our covenants under our indebtedness, our liquidity may be further adversely affected.
 

Our ability to meet our expenses, to remain in compliance with our covenants under our debt instruments and to make future principal and interest payments in respect of
our debt depends on, among other factors, our operating performance, competitive developments and financial market conditions, all of which are significantly affected by
financial, business, economic and other factors. We are not able to control many of these factors. Given current industry and economic conditions, our cash flow may not be
sufficient to allow us to pay principal and interest on our debt and meet our other obligations.
 

In connection with the exchange offers and related financing transactions that closed on July 31, 2020, a group of lenders that purported at the time to represent a majority
of loans under our credit facility and which opposed the exchange offers and related financing transactions, alleged various defaults, including in connection with those
transactions. The company in closing the transactions determined that no continuing default or event of default existed that would prohibit the transactions or enable the lenders
to accelerate the loans, and, to date, the lenders have not sought to accelerate the loans. However, to the extent our relationship with lenders is negatively affected by these
events or other disputes that may arise from time to time, it may be more difficult to seek covenant relief, if needed, or to raise additional funds in the future.
 
The cancellation of certain indebtedness in connection with the debt restructuring resulted in significant cancellation of indebtedness income to us.
 

We realized significant cancellation of indebtedness income (“CODI”) in connection with our debt restructuring. As a result of such CODI, we may suffer a loss of all or
substantially all of our net operating losses and potentially certain other tax attributes. Any loss of tax attributes as a result of such CODI may adversely affect our cash flows
and therefore our ability to service our indebtedness.
 
Risks Related to This Offering
 
You may face significant dilution as a result of future issuances of additional shares of Class A common stock.
 

We anticipate that seeking additional issuances of our Class A common stock, for example in the form of additional offerings or minority investments, may provide a
primary source of our potential future liquidity, subject to market and other conditions and potential regulatory constraints, including in the case of any public offerings
potential SEC review periods. Depending on the market price of our shares of Class A
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common stock, in order to generate material amounts of additional liquidity from equity issuances, we would have to issue a substantial number of shares relative to our
outstanding number of shares. Any future issuances of our Class A common stock may be at prices significantly lower than the price you pay for any shares of Class A common
stock pursuant to this offering. These future issuances may be significantly dilutive to your investment and result in a decline in the market price of our Class A common stock.
 
The market price and trading volume of our shares of Class A common stock could be volatile.
 

The market price of our shares of Class A common stock could be volatile. In addition, the trading volume in our Class A common stock could fluctuate and cause
significant price variations to occur. If the market price of our Class A common stock declines, you may be unable to resell your shares at or above the price at which you
acquired them. We cannot assure you that the market price of our Class A common stock will not fluctuate or decline significantly in the future.
 

Some of these factors, many of which are beyond our control, that could negatively affect the market price of our Class A common stock or result in fluctuations in the
price or trading volume of our Class A common stock include:
 

 
• the ongoing impacts and developments relating to COVID-19;
 
• actual or anticipated variations in our annual or quarterly results of operations, including our earnings estimates and whether we meet market expectations with regard to

our earnings;
 
• our current inability to pay dividends or other distributions;
 
• publication of research reports by analysts or others about us or the motion picture exhibition industry, which may be unfavorable, inaccurate, inconsistent or not

disseminated on a regular basis;
 
• changes in market interest rates that may cause purchasers of our shares to demand a different yield;
 
• changes in market valuations of similar companies;
 
• market reaction to any additional equity, debt or other securities that we may issue in the future, and which may or may not dilute the holdings of our existing

stockholders;
 
• additions or departures of key personnel;
 
• actions by institutional or significant stockholders;
 
• speculation in the press or investment community about our company or industry;
 
• strategic actions by us or our competitors, such as acquisitions or other investments;
 
• legislative, administrative, regulatory or other actions affecting our business, our industry, including positions taken by the Internal Revenue Service (“IRS”);
 
• anticipated or pending investigations, proceedings, or litigation that involve or affect us;
 
• the occurrence of any of the other risk factors included or incorporated by reference in this prospectus supplement; and
 
• general market and economic conditions.

 
Future offerings of debt, which would be senior to our Class A common stock upon liquidation, and/or preferred equity securities, which may be senior to our Class A
common stock for purposes of distributions or upon liquidation, could adversely affect the market price of our Class A common stock.
 

In the future, we may attempt to increase our capital resources by making additional offerings of debt or preferred equity securities, including convertible or non-
convertible senior or subordinated notes, convertible or non-convertible preferred stock, medium-term notes and trust preferred securities. Upon liquidation, holders of our debt
securities and shares of preferred stock and lenders with respect to other borrowings will receive distributions of our available assets prior to the holders of our Class A common
stock. In addition, any preferred stock we may issue could have a preference on liquidating distributions or a preference on distribution payments that could limit our ability to
make a distribution to the holders of our
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Class A common stock. Since our decision to issue securities in any future offering will depend on market conditions and other factors beyond our control, we cannot predict or
estimate the amount, timing or nature of our future offerings. Thus, our stockholders bear the risk of our future offerings reducing the market price of our Class A common
stock.

 
The shares of Class A common stock offered hereby will be sold in “at-the-market” offerings, and investors who buy shares at different times will likely pay different prices.
 

Investors who purchase shares in this offering at different times will likely pay different prices, and so may experience different outcomes in their investment results. We
will have discretion, subject to market demand, to vary the timing, prices, and numbers of shares sold, and there is no minimum or maximum sales price. Investors may
experience a decline in the value of their shares as a result of share sales made at prices lower than the prices they paid.

 
The actual number of shares we will issue under the Distribution Agreement, at any one time or in total, is uncertain.
 

Subject to certain limitations in the Distribution Agreement and compliance with applicable law, we have the discretion to deliver a sales notice to the sales agents at any
time throughout the term of the Distribution Agreement. The number of shares that are sold by the sales agents after delivering a sales notice will fluctuate based on the market
price of the shares of Class A common stock during the sales period and limits we set with the sales agents. Because the price per share of each share sold will fluctuate based
on the market price of our Class A common stock during the sales period, it is not possible at this stage to predict the number of shares that will be ultimately issued.

 
Increases in market interest rates may cause potential investors to seek higher returns and therefore reduce demand for our Class A common stock, which could result in a
decline in our stock price.
 

One of the factors that may influence the price of our Class A common stock is the return on our Class A common stock (i.e., the amount of distributions as a percentage of
the price of our Class A common stock) relative to market interest rates. An increase in market interest rates, which are currently at low levels relative to historical rates, may
lead prospective purchasers of our Class A common stock to expect a return, which we may be unable or choose not to provide. Further, higher interest rates would likely
increase our borrowing costs and potentially decrease the cash available for distribution. Thus, higher market interest rates could cause the market price of our Class A common
stock to decline.

 
Our management team may invest or spend the proceeds of this offering in ways with which you may not agree or in ways which may not yield a significant return.
 

Our management will have broad discretion over the use of any proceeds from this offering. We intend to use the net proceeds from the sale of our shares of Class A
common stock pursuant to this offering for general corporate purposes, which may include the repayment, refinancing, redemption or repurchase of existing indebtedness,
working capital, capital expenditures and businesses and other related investments. Our management will have considerable discretion in the application of the net proceeds,
and you will not have the opportunity, as part of your investment decision, to assess whether the proceeds are being used appropriately. The net proceeds may be used for
corporate purposes that do not increase our operating results or enhance the value of our Class A common stock.
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